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ANSWERS FOR WISCONSIN. 
[By Cuartes A. Torrie, or Mirwavxte.] 
1. Are aliens permitted, in your State, to hold real estate ? 

A. Aliens are permitted to purchase lands, tenements, and 
hereditaments, and to hold the same to themselves, their heirs and 
assigns forever, as fully to all intents and purposes, as any natural 
born citizen of the United States. Aliens may also take and 
acquire lands by devise or descent. 

2. What period of residence in the State is necessary to entitle a citizen to vote? 

A. One year next preceding an election. The elective franchise 
is not .confined to citizens, but may be exercised by aliens who 
have declared their intentions to become such, and by civilized 
persons of Indian descent not members of any tribe. 

3. Is the age of majority the same for both males and females, and what is it? 

A. The same for both—twenty-one years. 

4. What are the requisites of a valid marriage? 

A. To constitute a valid marriage, the male must be eighteen 
years of age and the female fourteen. Before persons can be 
joined in matrimony, a license must be procured from a Clerk of 
the Circuit Court, or a Justice of the Peace ; and if the male is un- 
der the age of twenty-one years, or the female under the age of 
eighteen years, the consent of the parents or guardians must be 
procured befvre the license can be granted. 

The ceremony of marriage may be performed by Judges of the 
Supreme Court, Judges of Probate, Justices of the Peace, and 
Ministers of the Gospel, ordained and in regular communion with 
any society of christians, provided they have filed a copy of their 
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credentials with the Clerk of the Court of the county in which the 
marriage may be solemnized. 

5 For what causes may married persons be divorced, and by what tribunal ? 

A. Divorces from the bonds of matrimony shal] be decreed, 
1. for impotency ; 2. for adultery. 

Divorces from bed and board, or from the bonds of matrimony 
in the discretion of the Court, shall be decreed, 1. for extreme 
cruelty ; 2. wilful desertion of either party for two years; 3. the 
abandonment of the wife by the husband, or his refusal or neglect 
to provide for her ; 4. habitual drunkenness. 

Applications for divorce must be made to the Circuit Court of 
any county in the State by petition. The petition must state the 
names and ages of the parties, and the applicant must prove his or 
her residence in the State for one year next preceding the filing of 


the petition. Either party may claim a trial by jury, but if no 


such application is made, the Court shall hear and decide upon the 
application. 

6. Are foreign Corporations permitted to establish agencies in your State? 

A. There is nothing in the Constitution or laws of this State 
prohibiting foreign corporations from establishing agencies in this 


State. 

7. Have you a law for limited partnerships? And what are its leading features? 

A. Limited partnerships for the transaction of any agricultural, 
mercantile, mining, mechanical, smelting, or ap See a busi- 
ness may be formed. 

Such partnership must consist of one or more persons, called gen- 
eral partners, who are jointly and severally responsible for the debts 
and liabilities of the partnership, and of one or more persons who 
shall contribute in cash a specified sum as capital to the common 
stock, called special partners, and who shall not be liable for the 
debts of the partnership beyond the fund so contributed. The 
general partners only can transact the business, sign for the part- 
nership, and bind the same. 

The persons desirous of forming such partnership, shall severally 
exceute, sign, and acknowledge, after the manner of a deed, and 
record in the office of the Register of Deeds of the county where 
the principal business is to be transacted, a certificate, containing, 
1. the name or firm of the partnership; 2. the general nature 
of the business; 3. the names of all the partners, designating 
which are general, and which are special, and their places of res- 
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idence; 4. the amount of capital each special partner has con- 
tributed ; and 5. the date of the commencement of the partnership, 
and the period of its limitation. . 

When the above certificate is filed for record, an affidavit of one 
or more of the general partners must be filed in the same office, 
stating that the sum mentioned in the certificate, as contributed 
by each special partner, has been paid in, in cash. 

The terms of the partnership must be published in a newspaper 
for at least six weeks immediately after the registry of the certifi- 
cate. | 

Every alteration made in the names of the partners, in the na- 
ture of the business, or in the capital or shares thereof, shall work 
a dissolution of the partnership. 

No special partner can withdraw any of the enpitel contributed 
by him during the continuance of the partnership. 

No dissolution of the partnership can take place by act of the 
parties previous to the time limited in the certificate, unless notice 
of the dissolution be filed in the office of the Register, and pub- 
lished once in each week for four weeks, in a newspaper published 
in the county. 

In case of insolvency or bankruptcy, no special partner can 
claim as a creditor until the claims of all other creditors are sat- 
isfied. 


8. What is the legal rate of interest, and what is the consequence of contracting for 
more? 


A. The legal rate of interest is seven per cent. Persons may, 
however, by special contract, receive any rate of interest not ex- 
ceeding twelve per centum per annum. 

The consequence of receiving a higher rate of interest than 
twelve per cent. is, that the person from whom it is received may 
sue for and recover three times the excess, with costs of suit. The 
receipt of or agreement to receive more than twelve per cent. 
does not vitiate the contract. 

9. Do you allow imprisonment for debt, and under what circumstances? 

A. No person shall be imprisoned for debt arising out of, or 
founded on contract, express or implied. 

10. Have you a bankrupt, or insolvent law, and what are its leading features? 

A. We have an act for the relief of insolvent debtors. The fol- 
lowing are its leading provisions : 

1. The insolvent shall present a petition to a Judge of the Su- 
preme Court, or Judge of Probate, praying to be discharged from 
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his debts. Annexed to the petition, and delivered with it, must be 
a schedule, containing, 

1. A full and true account of all the creditors of the insolvent. 

2. The place of residence of each creditor. 

8. The sum owing to each creditor, and the nature of each 
demand. 

4. The true cause and consideration of such indebtedness, and 
place where the same accrued. 

5. A statement of any existing judgment, mortgage, or other 
security for the payment of such debt. 

6. A full and true inventory of all the estate both real and per- 
sonal, debts and moneys on hand of such insolvent, and of all 
books, vouchers, and securities relating thereto. 

To the petition must further be annexed, an affidavit of the 
insolvent, that the account of his creditors and inventory of his 
estate are just and true, and that he has not disposed of or made 
over any part of his estate for the future benefit of himself or 
family, or in order to defraud his creditors, and that he has not 
created or acknowledged a debt for a greater sum than he honestly 
owed, and that he has not compounded with any of his creditors 
with a view fraudulently to obtain the prayer of the petition. 

The officer receiving the petition then makes an order to show 
cause at the time and place of hearing, why an assignment of the 
insolvent’s estate should not be made, and he discharged from his 
debts. 

The order is published in a newspaper at the seat of govern- 
ment, not less than six nor more than ten weeks. 

At the hearing, if the discharge is opposed by any creditor, he 
may demand that the application be heard and determined by a 
jury, and at such hearing the insolvent may be sworn. 

If no jury is demanded, the application is heard and determined 
by the Court. If the verdict is for the insolvent, he must execute 
and acknowledge after the manner of a deed, an assignment of 
his property, and record the same in the office of the Register of 
Deeds. 

The Court thereupon enter an order discharging the insolvent 
from his debts. 

From the decision of the Court below, a writ of error lies to the 
Supreme Court, at the instigation of either the insolvent-or oppos- 
ing creditor. 

In any action brought against the insolvent, or his personal rep- 
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resentatives, the discharge may be pleaded or given in evidence, 
under the general issue, with notice thereof. 

The discharge so pleaded is void, if it appear on the trial that 
the insolvent was guilty of any fraud, contrary to the true intent 
of the act. 

Although there is no provision in the act, making it apply ex- 
clusively to debts contracted in this State, yet, by the decisions of 
our Courts, debts contracted out of the State are held not to be 
affected by it. 

11. What are the damages on protested bills of exchange? 

A. When the bill is drawn within this State, upon any person or 
persons, or body politic or corporate out of the United States, or 
Territories thereof, and is protested for non-acceptance, or non- 
payment, there shall be paid to the drawer or endorser, having 
due notice of the non-payment or non-acceptance, twenty per cent. 
damages in addition to the legal interest, with costs of protest. 

2. If drawn on any person or persons, or body politic or cor- 
porate, out of this State, but within some State or Territory of the 
United States, adjoining this State, and protested as aforesaid, five 
per cent damages in addition to legal interest and costs of protest. 

3. When drawn upon any person or persons, body politic or 
corporate out of this State, but in some State or Territory of the 
United States, not adjoining this State, and protested as aforesaid, 
ten per damages in addition to legal interest, and costs of protest. 

12. Have youany State legislation on the subject of insurance, and what is it? 

A. There is no legislation on the subject of insurance, except 
charters of Insurance companies. 


13. Have you altered the general law governing negotiable paper, and in what par- 
ticular? 


A. The general law governing negotiable paper has not been 
altered. 


14. Have you an attachment law, and what are its leading features? 


A. There is an attachment law, and the following are its gen- 
eral features. . 

A writ of attachment may issue as the first process in the fol- 
lowing cases : 

1. Where the defendant is not a resident of the State ; 

2. Where he has departed, or is about to depart from the State 
with intent to abscond. 

3. When he is about fraudulently to remove, convey, or dispose 
of his property so as to hinder or delay the creditor or creditors 
suing out such writ. 
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To authorize the issuing of such writ, the plaintiff must show 
by his own affidavit, or that of some credible witness, that the 
defendant is indebted to him in a cause of action, founded upon or 
sounding in contract, and must further show by the same affidavit 
to the satisfaction of a Circuit Judge, or Judge of Probate, that one 
of the above causes exists. 

The Judge thereupon endorses his satisfaction on the affidavit, 
which shall be filed with the Clerk of the Court, before the writ 
issues. 

The writ contains a clause of summons, and is served by attach- 
ing the property of the defendant, and delivering to him, if found, 
a copy of the same. 

The officer serving the writ shall return a true inventory, and 
appraisement of all the property attached. 

The defendant may traverse the writ, and prove by testimony 
taken in pursuance of the rules of Court the falsity of the allega- 
tions upon which the writ issued. If the Court finds the allegations 
false, the property is released. 

The same property which by law would be exempt from execu- 
tion, is exempt from attachment; but garnishees may be sum- 
moned, if the plaintiff or some credible person for him make oath 
that he verily believes, and has good reason to believe, that any 
person (naming him) has property, describing the same, in his 
possession, belonging to the defendant. 

If the plaintiff, his agent, or attorney, make and file with the 
Clerk an affidavit, setting forth that he verily believes that the de- 
fendant hath lands, tenements, and real estate, goods and chattels 
in any other county in this State, (naming the county,) the Clerk 
shall issue another writ of attachment, directed to the sheriff of 
the county named. 

Any other creditor of the defendant may file his declaration un- 
der the attachment, setting forth in a proper manner his cause of 
action; and if the plaintiff in the original attachment fail to re- 
cover, or shall otherwise fail to prosecute his suit to final judg- 
ment, the proceedings in favor of such creditors as may have filed 
their declarations, shall not be affected thereby. 

If the writ is not served personally on the defendant, notice of 
the attachment upon the return of the writ must be published six 
weeks successively in a newspaper in or nearest to the county 
where the writ issued. 


The defendant may at any time release the property attached, 
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by executing and delivering to the plaintiff a bond with good se- 
curity in a penal sum double the appraised value of the property, 
conditioned for the return of the property or the payment in money 
of its appraised value upon the determination of the suit. 

If a defendant die after a writ of attachment shall have issued 
against him, the suit shall not thereby abate, but shall be carried 
on to final judgment and sale. 


15. What are the requisites of a valid deed for the conveyance of land in your State? 
And will a deed made elsewhere, without these requisites, be good? 


A. All deeds, or other conveyances of any lands, tenements, or 
hereditaments, lying in this State, or whereby the same may be 
in any wise affected in law or equity, signed, sealed, and deliv- 
ered by the parties granting the same, must be signed by two or 
more witnesses, and acknowledged by the grantor or grantors, or 
proved by one or more of the subscribing witnesses thereto. 

The conveyance may be acknowledged, or proof made before a 
Judge of the Supreme Court, a Notary Public, Judge of Probate, 
Clerk of Record, Clerk of the Board of Supervisors, or a Justice 
of the Peace, and the officer who takes the acknowledgment, or 
before whom the proof is made, shall endorse thereon his certifi- 
cate of such acknowledgment or proof, and affix his official signa- 
ture to the same. 

A deed of property within the State, executed in the State, may 
be proved or acknowledged by either of the above named officers, 
in any county in the State. 

Every deed or conveyance which shall not be acknowledged or 
proved in the manner above mentioned, shall be adjudged fraud- 
ulent, and void against any subsequent purchaser or mortgagee 
for a valuable consideration, unless recorded before such deed or 
mortgage of such subsequent purchaser, and then it is deemed 
notice to the subsequent purchaser or mortgagee. 

Where any feme covert shall join with her husband in any deed 
or conveyance relating to real estate situated within this State, 
or where she alone, without joining with her husband, shall exe- 
cute a release of dower, she is barred of all claim of dower, and 
all other right and title to the estate conveyed. 

A deed or conveyance of lands, tenements, or hereditaments, 
lying within this State, made and executed out of this State, 
and in any State or Territory of the United States, to render it 
valid, must be acknowledged by a Judge of one of the Courts of 
the United States, or by a Judge of a State Court, being a Court 
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of Record, attested by at least two subscribing witnesses, and have 
affixed thereto a certificate of the Clerk or keeper of the seal of 
the Court, of the official character of the officer taking the ac- 
knowledgment. 

A deed or conveyance of lands, tenements, or hereditaments, 
lying within this State, made and executed out of this State, and 
out of the States and Territories of the United States, to render it 
valid, and entitle it to be recorded here, must be acknowledged or 
proved and certified according to and in conformity with the laws 
and usages of the country in which such deed or conveyance is 
acknowledged and proved. 

Every deed conveying real estate, which by any other instru- 
ment in writing, shall appear to have been intended as a security 
in the nature of a mortgage, though it be an absolute conveyance, 
shall be considered as a mortgage, and must be foreclosed in 
equity. 

The Governor of this State has authority to appoint commis- 
sioners in any of the States or Territories belonging to the United 
States, to take the acknowledgments and proofs of deeds, convey- 
ances or leases of lands lying within this State. 

The acknowledgment or proof of the commissioner must be ta- 
ken according to the laws of this State, and certified to under his 
seal of office. 

A power of attorney, authorizing an agent or attorney of the 
owner to convey real estate, must be acknowledged or proved and 


certified in like manner as a deed. 
16. Please answer a similar question with respect to a will. 


A. All devises and bequests of any lands and tenements, made 
in this State, must be in writing, and signed by the party making 
the devise, or by some person in his presence, with his express 
direction, and attested and subscribed in the presence of the devi- 
sor by three or more credible witnesses. 

No will of any land, tenement, or hereditament is revokable 
otherwise than by some other will, codicil, or other writing, exe- 
cuted in the presence of three witnesses, declaring the same, or 
by burning, cancelling, tearing, or obliterating the same, by the 
and testator himself or in his presence and by his direction and 
consent. 

No nuncupative will is valid where the property bequeathed 
exceeds the value of one hundred and fifty dollars, unless it is 
proved by the oath of three witnesses at least that were present 
at the making thereof, nor unless the testator bid the witnesses or 
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some of them, bear witness that that was his will, nor unless 
made at the time of the last sickness of the testator, and in his or 
her habitation, or where the testator had resided for ten days or 
more before making such will, except the testator is taken sick, 
being from home, and died before he or she returned to his or her 
habitation. 

No nuncupative will can be proved after six months from the 
time of making the same, unless the words were reduced to writing 
within six days after they were spoken. 

No nuncupative will can be admitted to probate until fourteen 
days after the decease of the testator. 

A will made out of this State, and proved and allowed in any 
Probate Court of the United States, or of any foreign State or 
Kingdom, may be recorded in any Probate Court in this State, 
and shall be as valid, and have the same force and effect as a will 
proved and allowed in the Court of Probate where the same is 
recorded. 

Where a legatee is an attesting witness, the legacy, so far as 
he is concerned, is void ; but his credibility as an attesting witness 
is not thereby destroyed. 


17. Does your law allow foreign executors, administrators, or guardians, to act in 
your State in relation to property situated therein? 


A. When the copy of any will which has been proved and al- 
lowed in any Court having Probate jurisdiction in any of the 
United States, or in any foreign State or Kingdom, is recorded in 
any Probate Court in this State, the executor named in said will, 
upon giving bonds to the Court where the same is recorded, may 
act in this State in relation to property of the testator situated 
herein. 

Foreign administrators or guardians cannot act in this State. 


18. What are the requisites for admission to your bar? And have you any law regu- 
lating Attorneys’ fees? 


A. There is no law in this State regulating attorneys’ fees. 

Any person, upon application to the Circuit or Supreme Court, 
may be admitted to practise therein. 

The applicant must show to the satisfaction of the Court, that 
he is a resident of this State, is of good moral character, and pos- 
sesses the requisite knowledge of the science and practice of law. 

The Judges are not, however, prohibited from granting special 
authority to attorneys residing without the State to practise in 
cases where application is made for that purpose. 


Vor. I. x. s.—No 7. 38 








( 298 ) 


DAMAGES FOR PROPERTY TAKEN FOR RAILROADS. 
[From the Cincinnati Gazette.) 

The Philadelphia papers contain an account of a late decision by 
the Supreme Court of Pennsylvania, very important to all engaged 
in the construction of Railways and other works for the public 
convenience. Claims had been laid in for damages in taking 
lands for the use of the road. The juries in each case had 
awarded an amount so high that every impartial person would con- 
sider it excessive, viz: to Dr. Heister for 2 acres and 53 perches, 
$1750—to Mr. McLure for 2 acres and 6 perches, $1263—to Dr. 
Reilly for a little more than 8 acres, $1850. The Court say these 
lands would have been well paid for at 100 or 150 dollars an acre. 
The awards were returned to the Court, and objections were made 
to the damages, as excessive, but the Court held that unless the 
excess was such as to convince them that improper influences 
had been employed upon the jury, they could not interfere. These 
three cases were taken before the Supreme Court by certiorari. 
The Supreme Court reversed the decision of the lower Court, and 
set aside the award. 

Judge Rogers, in delivering the opinion of the Court, laid down 
the rules applicable to such cases, as follows: 

The jury appears to have overlooked or disregarded the true 
rule in estimating the damages, viz. a fair and just comparison 
of the value of the whole tract through which the road passes, 
before and after the improvement is made. Is the property bene- 
fited, or is it injured by the improvement, is a most material 
inquiry. If benefited, the owner neither is, or ought to be entitled 
to recover any compensation whatever: if really injured—not a 
mere fanciful injury—compensation is to be given to the amount of 
the damages sustained by the owner. In coming to their conclu- 
sions, they may properly inquire what the property would sell for 
before and after the improvement is made, and the road in suc- 
cessful operation. 

In this view of the act, the advantages are altogether on the 
side of the owners, who pay nothing, when they, as in most cases 
they do, receive a benefit, but who are remunerated invariably 
when injnred. Indeed, we are not without instances of owners 
benefited to the amount of thousands, who nevertheless had the 
modesty to ask and receive damages at the hands of a jury. Had 
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there been any thing peculiar in the situation of these lands, some- 
thing tangible, making them an exception to the general rule, 
there would be some show of reason in the estimate of damages. 
But I have looked in vain for something to distinguish these cases 
from other tracts through which the road must pass. 

I cannot subscribe to the doctrine laid down by the Court of 
Quarter Sessions, that they must be satisfied from the evidence 
given, that the jury were led into manifest error in the assessment 
of damages, or from any other cause, injustice was done to the 
parties beyond all question, so as to Jead the mind of the Court to 
the belief that some improper influence was the cause of the report. 
There is no such stringent rule as the Court have supposed appli- 
cable to the case; on the contrary, it was the design of the Legisla- 
ture, that the Court in good faith should superintend the finding of 
the jury, taking effectual care that even handed justice should be 
done to the Company as well as the owner of the land. They 
are bound to interfere and direct a new inquest, whenever it suffi- 
ciently appears that too much or too little damages have been 
awarded by the jury. 

It is not administering the justice which the act requires, un- 
less the merits of each case are steadily kept in view: much less 
is the Court justified in refusing to order a re-investigation, when 
they conscientiously believe more has been given than the land 
taken is worth—allowing for the advantages and disadvantages 
attending the location of the road, and the purposes for which it is 
to be used. The value of the land must be estimated in view of 
the value of the whole tract, unless something be shown to make 
the case an exception. Taking this as the rule, the land would be 
well paid for, at an estimate of from 100 to 150 dollars per acre, 
supposing the advantages and disadvantages to be equal. It must 
be recollected that it is the value of the land to the owner, and not 
to the Company, that is the criterion of damage. 

But it is said the Court has no power to examine the merits of 
the report, aud set the award aside on the mere ground of inade- 
quacy or excess of damages. In the case of The Commonwealth 
v. Fisher, 1 P. R. 462, it is asserted that the Supreme Court have 
the authority to set aside a report for excessive damages, although 
it must be on astrong case. But in Willing v. The Philadelphia 
and Baltimore Railroad Company, (a case of doubtful authority,) 
the power is denied even to the Court of Common Pleas—a restric- 
tion which does not apply here. The act under which that case 
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was ruled differs from this in its phraseology. The report was to 
be made and plated in the office of the Prothonotary, and not as 
here directed to be made, to the Court, and confirmed by them. In 
Allison v. Tue Delaware and Schuylkill Company, 5 Whart. 461, it 
is ruled that this Court has no power to examine into the merits 
of the report, and set it aside on the mere ground of inadequacy 
or excessiveness of damages. 

This is the general rule, with which we are not disposed to in- 
terfere. But when it appears, from the opinion of the Court, which 
comes up with the record, that the Court of Quarter Sessions have 
refused to interfere on improper principles and mistaken views of 
their power, in cases too, where it evidently appears they ought-to 
have interfered, it becomes the duty of this Court to do what they 
ought to have done. 


TRIAL OF HODGE FOR MURDERING A SLAVE. 


Rummaging among some old law books the other day, we picked 
up one with the following title : 


“A Report of the Trial of Arthur Hodge, Esquire, late one of the Members of His 
Majesty’s Council for the Virgin-Islands, at the Island of Tortola, on the 25th April, 
1811, and adjourned to the 29th of the same month, for the murder of his negro man 
slave, named Prosper. Stenographically taken by A. M. Belisario, Esquire, one of the 
Grand Jury who found the Bill of Indictment; and certified to be impartial and correct 
by His Honor Richard Hetherington, Esquire, President of the Virgin-Islands, and 
President of the Court on this trial. Middletown: Printed by Tertius Dunning. 1812.” 


We propose to make some quotations from this trial, for three 
reasons: first, because it presents a very vivid picture of the hor- 
rors of slavery under acruel master ; secondly, because it furnishes 
a noble illustration of the triumph of justice over the influence of 
wealth and station; and thirdly, because we presume that few 
of our readers have ever met with the book. 

The arrest of Hodges was predicated principally upon two af- 
fidavits, from which we shall quote. The first is that of Perreen 
Georges, a free woman of color, who had lived in Hodge’s family 
for five years. She states,— 

“That during the said period of time, the said Arthur Hodge 
was guilty of repeated and excessive acts of cruelty towards his 
slaves on said estate, amongst which, falling under her immediate 
view, she notices the following, viz. that a slave, called‘ Tom 
Boiler,’ between three and four years ago, was by order of the said 


Hodge, laid down and cart-whipped without intermission for at 
least an hour; that the said Arthur Hodge stood by and saw it 
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done; and that she this deponent also was present ; that when 
the said negro slave ‘ Tom Boiler,’ after the infliction of said pun- 
nishment attempted to rise, he could not stand, but was taken up 
and carried to the sick-house, whence he never came out, but died in 
about a week after said cart-whipping, and as this deponent be- 
lieves in consequence thereof; that immediately before said cart- 
whipping, said slave was stout, hale and hearty, and capable of 
doing his work ; and that to her knowledge no Doctor was called 
in to said slave. 

«“ And further this deponent saith, that soon after the death of 
the said Tom Boiler, another slave belonging to the said Hodge 
was by his order and in his presence, and in the presence cf her 
this deponent, laid down and for more than one hour was cart- 
whipped without stopping (or intermission) ; that the name of said 
last mentioned slave was Prosper, that after said cart-whipping 
he was taken up by order of said Hodge with his hands tied behind 
his back, lashed to a tree, and said Hodge then ordered the driver 
to use close quarters, meaning thereby, according to his usual ex- 
pression, which she understood, to shorten the whip ; that in this 
situation, the said Prosper, in presence of said Hodge, was beaten 
until he fainted, his head hanging down backwards, and no longer 
able to bawl; when this deponent, no longer able to bear such a 
sight, left the window where she had been standing. ‘That this 
cruelty took place at the works ; that the said Prosper was carried 
to the sick-house on the hill, where, within a fornight he died, as 
this deponent believes, in consequence of said cruelty. And fur- 
ther this deponent saith, that about three years ago, to the best of 
herremembrance, a young slave named Cuffy, was, by order of 
said Hodge, and in the presence of this deponent, laid down and 
constantly cart-whipped for more than an hour, without stopping, 
receiving, at least, to her belief, two hundred lashes ; that he was 
cut to pieces, and had no black skin upon him remaining, from his 
hips to his hands; that this cruelty was inflicted at the works ; 
that he was carried from thence to the sick-house on the hill, 
where he died within a week; that, to her knowledge, no Doctor 
was called to him, and that he was in health, doing his work, and 
strong before the flogging. 

“ That this deponent hath known the said Hodge to order, at 
different times, kettles of boiling water, prepared for the purpose 
of pouring said water down the throats of his negroes, who had 
offended him. 

“ That Margaret, the cook, and Else, a washer, were served so; 
that said Hodge said they were going to poison Mrs. Hodge and 
the children, and he would put an end to them ; that this deponent 
did not see the boiling water poured down their throats, because 
she had not the- heart to be present—but heard the screams of 
Margaret, and saw both Margaret and Else running afterwards 
with scalded mouths, &c. - That they lived some time after in a 
miserable condition, always complaining of their stomachs until 


their deaths ; that they never got better, but died.” . 
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The other affidavit is that of Stephen M’Keough, who had been 
many years manager and agent of Hodge. He states,— 


“That Welcome, a slave about twenty-five years of age, being 
a hunter, belonging to said Hodge, was sent by him in search of 
some run-away negroes, and exhibited his pass for such service to 
this deponent; that after said slave, Welcome, had hunted four or 
five days, he returned home unsuccessful in his pursuit, and in 
consequence thereof was laid down by said Hodge’s order, and 
had a severe cart-whipping inflicted upon him ; that the said slave, 
Welcome, was then immediately sent out hunting a second time, 
and in a few days, again returned home as formerly unsuccessful, 
when, with his old wounds from the before mentioned cart-whip- 
ping. uncured, he was a second time by order of said Hodge, laid 
down and severely cart-whipped upon the former wounds. That 
said Welcome was then immediately by said Hodge sent out 
hunting a third time, in the state he then, of course was, and again 
as formerly returned unsucccessful in a few days, and was again 
cart-weipped severely by order of said Hodge, and put in very 
heavy irons, with a pudding on each leg, and a crook round his 
neck, and some nights was by deponent seen in this condition, put 
for the night in the bilboes, or stocks ; that he was allowed little 
or no diet, and consequently became so weak, that he could scarce- 
ly walk. That about this time said Hodge asked him, this depo- 
nent, to buy said slave Welcome, and offered to sell him for five 
joes, (that is forty dollars,) that previous to said cruelty, inflicted on 
said slave, Welcome, this deponent believes he was worth more than 
forty joes, but at the time said Hodge offered to sell him to deponent, 
he, this deponent, would not have given him two joes for him, as 
he was certain said slave could not live, in consequence of said 
ill treatment. That this deponent therefore refused to buy said 
slave, Welcome, but told said Hodge, he had no objection to taking 
him to Paraquets Bay, and keep him for a day or two. 

* * * * * * 

“That at different periods of time, he, this deponent, has lived 
as a manager in the employ of said Hodge, on his estate in said Isl- 
and of Tortola, called Belle Vue; that during his residence on said 
estate, the said Hodge was in the practice of committing dreadful 
and excessive acts of cruelty towards his slaves ; that in the year 
of our Lord one thousand eight hundred and seven, after the 
twenty-seventh day of March, in that year, that being the day on 
which said deponent went to reside on said estate, two negro 
slaves, Margaret and Else, were sent by said Hodge, to this depo- 
nent, naked as they were born, very severely cut by the cart-whip, 
and chained together, with orders to put them into the field. That 
he this deponent had previously heard the said Hodge say that 
said Margaret and Else should not live long, but that he would 
put an end to them, for striving to take the lives of his innocent 
babes. That when said slaves, last named, were so sent to this 
deponent, he understood that said Hodge had had boiling water 
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poured down the throat of said Margaret, and that he, this depo- 
nent, saw that her mouth and under-lip were scalded ; that both 
Margaret and Else, aforesaid soon after died, and as he adds, very 
shortly, as he believes in consequence of said treatment; and 
that they were previously and immediately before said treatment 
in good health. 

«And further this deponent saith, that another negro slave, about 
nineteen years of age, was by order of said Hodge very severely 
cart-whipped, and put in heavy irons, crook-puddings, &c., and 
allowed little or nothing to eat. That he was burnt in the mouth 
with a hot iron, and that he, this deponent, saw him, in conse- 
quence thereof, with his mouth all raw, and that he shortly after 
died, and as this deponent believes, in consequence of said treat- 
ment; that the name of this last mentioned slave was Jupiter. 
That deponent did not see him burnt, but heard it was done by 
order of said Hodge, but saw his mouth as above described ; that 
this took place about three months after Mr. Hodge’s duel with 
Lawyer Simpson. 

* * * * * * 

“ And this deponent saith, that the term close quarters, used by 
said Hodge, means the most cruel and severe mode of cart-whip- 
ping, as the whip is shortened, and goes all round the body, cutting 
every part, particularly the stomach and belly, making no noise, 
which he believes to have been an inducement with said Hodge 
to practise it. 

“ That another negro slave named Cuffy, the property of said 
Hodge, was by order of said Hodge, very severely and repeatedly 
cart-whipped, chained, &c.; and in such a miserable condition in 
consequence thereof, when this deponent left the estate of said 
Hodge, that he thought it impossible said last mentioned slave 
could ever recover ; and that he died soon after, as this deponent 
believes, in consequence of said Hodge’s cruelty aforesaid. 

“That he, this deponent, has occasionally gone to the sick-house 
belonging to said Hodge, to put ‘ prisoners,’ as said Hodge called 
his negroes who had offended him, in the bilboes or stocks, but 
that he was not able to stay inside of said house, owing to the 
offensive smell proceeding from the wounds occasioned by cart- 
whippings on negroes therein confined ; that he has often seen the 
sick nurse washing and dressing such wounds as he considered 
corrupted. 

“And further, this deponent saith that he hath known the said 
Hodge to order, and in his presence, and in the presence of him 
this deponent, the little small negro and mulatto children on his 
estate, about nine years of age, to be taken up by the heels and 
dipped into tubs of water, holding from fourteen to twenty gallons, 
with their heads downward, and with their heads under water, to 
be kept until they became stifled, then taken out and suffered to 
recover and breathe, and then again, immediately to be treated in 
the same manner, and so repeatedly treated until this deponent 
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hath seen them stagger and fall, when said Hodge hath ordered them 
to be taken up and suspended to a tree by their hands tied together, 
and in such situation cart-whipped for some time, at close-quarters, 
as he calls it ; but that said Hodge was not aware that he, this de- 
ponent, or any other free person, was seeing such cruelty. 

“ That Bella, a small mulatto child, reputed to be the natural 
child of said Hodge, by his female slave Peggy, (then about eight 
years of age, as this deponent believes) was repeatedly cart- 
whipped by order of said Hodge ; and this deponent further saith, 
he hath more than once seen the said Hodge strike said child with 
a stick, upon her head, and break her head; and hath repeatedly 
seen him kick her so violently in the lower part of her belly, as to 
send her several feet on the ground, from whence, he, this depo- 
nent, thought she never again would rise. 


We have not quoted he whole of these horrible details, but enough 
to depict a monster, such as the mind scarcely conceives to exist 
out of the infernal regions. When Hodge heard that the attention 
of the magistrates had been called to his cruelties, he endeavored 
to escape, but after much search was found, and separately in- 
dicted for each of his murders. This trial was upon the indict- 
ment for murdering Prosper. The report contains all the proceed- 
ings in full, except some of the arguments of counsel. It contains 
every question and answer, on empannelling the jury, and in the 
course of the trial. These we pass over, with the remark, that 
the testimony fully sustained the affidavits, as to Prosper. 

A preliminary question arose, as to whether Hodge should have 
counsel, upon which the report has the following: 


“Mr. Tyson, on behalf of the Prisoner, was proceeding to inform 
the Court, that he was not ready to come to trial, when Mr. Soli- 
citor General, the Hon. Paul Horsford, Esq. applied to the Court 
to know whether counsel should be assigned the prisoner, and if 
so, whether for the examination of witnesses, and the discussion 
of points of law, or counsel in full; that with three able and ex- 
perienced counsel on his behalf, Mr. Solicitor General thought the 
practice of the mother country ought to be adhered to, but ad- 
mitted that the practice of the colonies varied in that respect; he 
proposed, in case counsel in full was assigned the prisoner, that 
one only should address the jury, and mentioned the case of 
Barbot and Mills, at St. Kitts, where counsel in full was denied the 
prisoner, cited 4 Black. 355; 2 Hawk. P. C. 400; Lord Coke, 3 
Inst. 137. 

“Mr. Chief Justice Robertson, said he had sat 24 years, and 
never knew that counsel in the fullest extent was refused even in 
crimes of less degree ; he admitted the doctrine in England recom- 
mended that one should open, another should examine, and the 
third should plead and address the jury; he should be sorry to sit 
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where a prisoner was debarred counsel in the fullest extent. After 
some further argument, the Court appointed Mr. Tyson, Mr. Long 
and Mr. Musgrave, with permission to two, to address the jury, 
and any one to cross-examine, but that whoever began, should end 
with the same witness, and that one counsel should open the de- 
fence and the other close. 
* * * * * ¥ 

“ For the Crown, the Solicitor General, the Hon. Paul Horsford, 
Esq. of Antigua; Henry Maurice Lisle, Esq. King’s Counsel, Tor- 
tola: For the Prisoner, the Hon. George Tyson, Esq. Speaker of 
the House of Assembly, St. Christopher’s ; Samuel Long, Esq. of 
said Island ; William Musgrave, Esq. Tortola.” 


Mr. Lisle opened for the prosecution. We make the following 


extracts : 

“ When we reflect, gentlemen of the jury, for a moment, that the 
unfortunate prisoner at the bar was born to, and did inherit a clear 
and ample estate; that he was rocked in the cradle of ease, and 
nursed on the lap affluence ; that he received not only a liberal but 
polished education ; that independence, with all her train, bearing 
concomitant blessings, attended him ; that his prospects were once 
fair as could have been coveted ; that the goddess, Fortune, was his 
handmaid ; that honors awaited him, and his Sovereign called him 
in early life to his council—we cannot but now look with wonder 
at his degradation, and pity the deplorable state to which his bar- 
barous criminality has reduced him. 

* * * % * * 

“In the present case, gentlemen, the prisoner at the bar, stands 
charged with the horrid crime of murder, always horrid in itself, 
but how much more aggravated and shocking when committed 
upon a poor defenceless fellow creature, who has not the means 
of resistance to effect self-preservation, but is debarred even the 
possibility of escape by flight from his barbarous murderer. Here, 
he who ought to have been the kind protector, the humane master, 
and the merciful owner, exhibits neither of these three characters, 
but will be proved to you, to have been the cruel oppressor, the 
savage proprietor, and the relentless manslayer. 

* * * * : * * 

“The ways of providence, gentlemen, are dark and intricate, 
and as holy writ assures us, ‘ past finding out; inscrutable by 
short sighted mortals are the decrees of Omniscience. The mirror 
of futurity and the volume of destiny are wisely withholden from 
our inspection—we are not permitted to read the book of fate, but 
must be content in the knowledge that the same first cause who 
created us, and endued us with reason, made us free agents, ac- 
countable to him whenever he shall summon us to render to him 
an account of our stewardship on earth. For, ‘that there is a 
God, all nature cries aloud through all her works.’ Yes, gentle- 
men, a God whose eye penetrates the pavilion of darkness, and 
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inspects the most secret recesses of the heart of man—whose ear 
hears the weakest whisper, and whose hand records the foul deeds 
of the murderer; whose sacred law, proclaimed on Sinai’s mount, 
declares, ‘Thou shalt do no murder, and whose holy edict adds, 
‘He who sheddeth man’s blood, by man shall his blood be shed ! 

“With this promulgated sentence of the Almighty ever in his 
ears—with an ever conscious sense of his own guilt, and an ac- 
cusing spirit, for ever tormenting him—how dreadful! How filled 
with horrors are the hours of a murderer! Life is loathsome to 
him, yet he dreads to die; his days are days of agony, and his 
nights, nights only of horror and affright; his couch is a couch of 
restlessness, for his pillow is filled with thorns ; he starts from it at 
times, like Richard, fainting with terror, and derives momentary 
consolation, merely from the false conception, that‘ it was but a 
dream’ which disturbed him—Like Macbeth, his vision is haunted 
by the air-drawn dagger, whilst the dagger of conscience stabs 
deep in his breast, inflicting mental agony. Like Macbeth too, he 
may exclaim,‘ Alas! I have murdered sleep ! and turn in utter 
despair to pray for mercy, which he knows not how to supplicate. 

* * 5 *% * * 

“You will hear, gentlemen, from unimpeachable witnesses, 
that Prosper died by licks, confinement, and starvation, by order, 
and in the presence of, the prisoner at the bar; and that this 
cruel punishment was inflicted for a mango, which dropped off a 
tree, worth at most, one shilling, but for which, he said, Prosper 
should pay the exorbitant price of six shillings, or be flogged. 
Unable to comply with the whole of this unjust demand, he was 
not only flogged, but was beaten a second time the day following, 
with such unheard of severity and cruelty, that death ensued in 
less than a fortnight. 

‘Homicide, gentlemen, is the killing of any human creature ; 
and, when the killing is through malice or general depravity, it is 
murder: when without malice, it is manslaughter; when through 
misfortune, or self-defence, it is excusable ; and, when in advance- 
ment of public justice, in obedience to the laws, it is justifiable. 

“ And, in order that you may be enabled to make discriminations, 
I beg leave to call your attention to Blackstone’s Commentaries, 
4th vol. p. 176 to 204; 5 Bacon 118 to 125; 1 Hale 431. 

“From the lengthy quotations which I have made, you must be 
fully aware, gentlemen of the jury, of the distinctions which the 
law makes of the several kinds of homicide ; and doubtless you 
have noted, that in order to constitute the crime of murder, malice 
must be proved to exist at the time of the perpetration of the hor- 
rid act; but, gentlemen, in a legal sense of the word, malice is 
not to be interpreted or understood in the manner it is in common 
parlance or conception: it is not to be conceived a settled rancour 
of mind, which has been concealed in the breast of him who kills, 
and, upon opportunity presenting, is fatally exercised. No, gen- 
tlemen ; that is not the construction which you are bound by your 
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oaths to put upon the word “ malice,” and that my dictum may 
not become a rule for your decision, | will now read to you part 
of a case, in which you will find the true legal signification of 
malice fully expressed. [Here Mr. Lisle quoted Sir John Kelyng’s 
Reports, ‘ Regina v. Maugridge, p. 126, 127 and 128.] 

“Some have been led into mistake by not well considering 
what the passion of malice is: they have construed it to be a ran- 
cour of mind, lodged in the person killing, for some considerable 
time before the commission of the fact, which is a mistake, arising 
from the not well distinguishing between hatred and malice. En- 
vy, hatred, and malice are three distinct passions of the mind: 

‘1. Envy, properly, is a repining or being grieved at the happi- 
ness and prosperity of another, ‘invidus alterius rebus macrescit 
opimis.’ 
me 2. Hatred, which is odium, is, as Tully saith, ira inveterata, a 
rancor fixed and settled in the mind of one towards another, 
which admits of several degrees. It may arrive at so high a de- 
gree,and may carry a man so far as to wish the hurt of him, 
though not to perpetrate it himself. 

“3. Malice is a design formed of doing mischief to another, cum 
quis data opera male agit, he that designs and useth the means to do 
illis malicious. 2. Inst. 42. Odium signifies hatred ; atia, malice, 
because it is eager, sharp and cruel; he that doth a cruel act vol- 
untarily, doth it of malice prepensed. 3 Jnst. 62. By the statute 
of 5 Hen. 4, if any one out of malice prepensed, shall cut out the 
tongue, or put out the eyes of another, he shall incur the pain of 
felony ; if one doth such a mischief on a sudden, that is malice 
prepensed ; for, saith my Lord Coke, if it be voluntarily, the law 
will imply malice. 

“ Therefore when a man shall, without any provocation, stab ano- 
ther with a dagger, or knock out his brains with a bottle, this is ex- 
press malice ; for he?designedly and purposely did him the mischief. 
This is such an act, that is malicidus in the nature of the act itself, 
if found by jury, though it be sudden, and the words ex malitia pre- 
cogitata, are not in the verdict. 1 Cro. Charles 131. Holloway’s 
case, who was woodward of Austerly Park: a bov came there to 
cut wood, whom by chance he espying, and the boy being upon a 
tree, he immediately calls to him to descend, which the boy obey- 
ing, Holloway tied him to an horse’s tail with a cord that the boy 
had, then gave him two blows, the horse run away and broke the 
boy’s shoulder, whereof he died. This was ruled to be murder by 
all the Justices and Barons, except Justice Hutton, who only doubted 
thereof ; and that was a stronger case than this; for there was 
some kind of provocation in the boy, who was stealing the wood 
in the Park, of which Holloway had the care ; and it cannot be 
reasonably thought that he designed more than the chastisement 
of the boy, and the horse running away in that manner, was a 
surprise to Halloway ; yet in regard the boy did not resist him, his 
tying him to the horsetail, was an act of cruelty, the event whereof 
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proving so fatal, it was adjudged to be malice prepensed, though 
of a sudden, and in the heat of passion. This case is reported in 
Jones 198. Pal. 585, and there held, that the Court could determine 
it to be malice prepensed upon the special matter found. Crompton 
23. Two playing at Tables fall out in their game: one upon a 
sudden kills the other with a dagger; this was held to be murder 
by Bromley at Chester Assizes, 27 Eliz. so in this case, if the 
bottle had killed Mr. Cope before he had returned the bottle upon 
Maugridge, that would have been murder without all manner of doubt.” 

“The doctrine respecting malice, I will also quote from a very 
highly respected modern authority ; East’s Pleas of the Crown, 1st 
Vol. fol, 224, 

* * * * * * 

“Prosper died—Prosper was murdered-—murdered by the man, 
to promote whose interests, the strength of his youth was ex- 
hausted ; to till whose fields, his labors early and late had been 
devoted. Yes, by this man, by his own master, by him who ought 
to have protected him, soothed him, encouraged him, and kindly 
supported him, was Prosper murdered; and notwithstanding the 
heinousness of the offence, the magnitude of the guilt, when the 
prisoner was brought up a few days since, under a writ of habeas 
corpus, it was not only asserted to be an offence bailable at law, but 
it was absolutely asserted—blush, humanity, blush, justice, to hear 
it—it was boldly asserted, that a negro, being property, ‘it was no 
greater offence in law for his owner to kill him, than it would be to 
kill his dog ! 

* * * * * * 

‘That a parent has a right to correct his child ; a schoolmaster 
his scholar, and a master his servant, is not, gentlemen of the 
jury, to be questioned: they, each and every one of them, un- 
doubtedly may do so; but the law has wisely decreed, that the 
correction shall be inflicted with moderation, and with an instru- 
ment, not in any wise unsuitable to the purpose. For, shoulda 
master presume to correct his servant, for instance with a cudgel, 
and by a blow kill him, it would most clearly be murder: it was 
decided to be murder in Grey’s case, where the master struck his 
apprentice with a bar of iron, of which blow the apprentice died ; 
for if a father, master, or schoolmaster, will correct his child, ser- 
vant, or scholar, he must do it with such things as are fit for cor- 
rection, and not with such instruments as may even probably kill 
them. Kelyng, 64, 65. 

“The law hath also determined that if a parent, master, or school- 
master, correct with an instrument not unsuitable or improper, 
but do inflict with such instrument immoderate correction, evi- 
dently to that degree whereof the child, servant, or scholar dieth, 
that is also murder: for instance, a horse-whip is a usual instru- 
ment wherewith a master might be supposed reasonably to cor- 
rect his servant; but if the master should for a great length 
of time (say at least one hour) severely chastise his servant with a 
horse-whip, inflicting many cuts and wounds, whereof the servant 
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should die, this being evidently immoderate correction in its meas- 
ure, would imply malice in the master, and constitute the offence 
of murder. 

“As to the measure of correction, I quote 1 Hale 454. 

*‘So, if a person in gaol die by reason of duress and hard usage 
in the gaoler, itis murder. 1 Hale 466. 

“Rex v. Huggins, 2 Strange 882. So, if a master, by premedi- 
tated negligence or harsh usage, cause the death of his appren- 
tice, itis murder. Se/f’s case, 1 Leach, fol. 163. 


Then follows the evidence of a large number of witnesses. The 
speeches of counsel for the prisoner are not reported. From 
the closing speech of the Attorney General we make the following 
extracts : 


*“ You will find, gentlemen, in the Feudal, Norman, and Saxon 
times, the situation of the lord and his villein, very similar to the 
master and his slave, according to the constitution and establish- 
ment of our colonies. But, even in those barbarous periods of the 
world, the law protected the persons of villeins against atrocious 
injuries of the lord: for he might not kill or maim his villein ; 
though he might beat him with impunity, since the vil/ein had no 
action or remedy at law against the lord, but in case of the mur- 
der of his ancestor, or the maim of his own person. Neifs had 
also an appeal of rape, in case the lord violated them by force ; 
nor could the lord inflict any capital panishment on his villein, 
without calling in the assistance of the law. 

“To the honor of my learned friends of counsel with the prisoner, 


remember, gentlemen, they have not ventured, in this civilized pe-. 


riod of the world, in the nineteenth century, in a Christian country, 
to contend that the killing of a slave is not murder in the master. 
However hard pressed and difficult they have found it, nay, im- 
possible for them to defend their client upon the principles of law 
and justice, they have not, in violation of their own feelings, in 
violation of the opinion of the world, and in violation of humanity, 
attempted to tell you, that under any circumstances, the master 
can with impunity take the life of his slave. No, gentlemen— 
they feel as I do, they feel as you do, that we are fellow subjects, 
that we are fellow creatures ; that we owe allegiance to the same 
King—owe our being to, and hold our lives at the will and pleas- 
ure of the same God ; that we worship in common the one Supreme 
Deity; that we are amenable to the same laws, human and divine, 
for the breach of the commandment of that God, who says, ‘ Thou 


shalt do no murder.’ 
co _ ca * * * 


“Gentlemen, I have lived long enough in this western part of 
the globe, since I have arrived at the mature period of life, to en- 
able me with experience to form a correct judgment on this sub- 
ject; and I do most boldly affirm, that the slaves in these colonies, 
are at least as happy as the peasantry in England, when they pos- 
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sess humane masters. No instance like the present is within the 
knowledge of man—this case, for the honor of the world, has no 


parallel.” 
The charge of Chief Justice Robertson contains nothing re- 
markable ; and we only give the following extract : 


“The present is an awful and solemn inquiry, as it affects the 
life of the prisoner, a man of rank in the country, and the due ad- 
ministration of justice. The law has been laid down to you, and 
the cause ably argued, both on the part of the prosecution, and on 
behalf of the prisoner; you are in possession of the whole of the 
evidence, and being, no doubt, greatly fatigued, I shall trespass 
on you but a short time. I am clear, the life and member of a 
slave are not at the disposal of his master; and that however an 
owner may have a right to correct a slave at his discretion, yet 
such correction must be presumed to be given for some fault or 
offence, and ought to be limited to the bounds of moderation ; and 
wherever that is exceeded, and death ensues, the master ordering 
or directing it, is accountable. 

“In the present instance, if you believe what the witnesses for 
the Crown have sworn to, the conduct of the prisoner in the mode 
and manner of inflicting the correction, charged against him, the 
repetition thereof, the subsequent imprisonment in irons, and the 
total inattention to the deceased afterwards, were such aggrava- 
tions, as, 1 am concerned to say, will constitute the heinous of- 
fence laid to the prisoner’s charge.” » 


The prisoner made the following address to the jury before re- 
tiring : 

“Gentlemen: As bad Ihave been represented, or as bad as you 
may think me, I assure you that I feel support in my afflictions 
from entertaining a proper sense of religion. As all men are 
subject to wrong, I cannot but say that that principle is likewise 
inherent in me. 

“T acknowledge myself guilty in regard of many of my slaves, 
but I call God to witness my innocence in respect of the murder of 
Prosper—I am sensible the country thirsts for my blood, and I am 
ready to sacrifice it.” 


The verdict was “ guilty,” with the uncalled for recommendation 


to mercy. 
The closing scene is thus described : 


‘“‘ During the time allowed the prisoner for regulating his worldly 
concerns, and making his peace with his God, he was constantly 
attended by the Rev. Mr. Kerie of St. Christopher’s, and also by 
Mr. Turner and Mr. Jewett, preachers attached to the Society of 
Methodists. He appeared sincere and fervent in his prayers, 
during the short time allotted to him in this world; and on the 
day appointed to consign him to eternity, he walked from the 
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gaol, accompanied by the Rev. Mr. Kerie, and Mr. Jewett, with a 
considerable degree of firmness, to the ground on which he was, 
by the forfeiture of that life, to make atonement for having em- 
ployed a portion of it in the destruction of that of a fellow crea- 
ture. When he reached the fatal spot, he addressed some indi- 
viduals, whom he singled out in the crowd, and begged they 
would pardon any injuries they had received at his hands. After 
spending some time in devotion, he ascended the platform, where 
he again prayed; and his last words were addressed, generally, 
to all who surrounded him, to forgive him, and to join in prayer 
for his eternal salvation. He then gave the awful signal, and was 
instantly launched into eternity.” 





CONSTITUTIONAL LAW—POWER OF CONGRESS TO REGULATE COM- 
MERCE—SUPREME COURT. 


[From the National Intelligencer. } 

A summary, taken from the opinion of Mr. Justice Wayne in 
the case of Norris v. the City of Boston, and Smith v. Turner, 
Health Commissioner for the port of New York, in which the Su- 
preme Court of the United States declare the acts of Massachusetts 
and New York, imposing a tax upon passengers coming into the 
ports of said States, in vessels from abroad, or from other States, to 
be unconstitutional and void ; 

1. That the acts of New York and Massachusetts imposing a tax 
upon passengers, either foreigners or citizens, coming into the ports 
in those States, either in foreign vessels or vessels of the United 
States, from foreign nations or from ports in the United States, are 
unconstitutional and void ; being in their nature regulations of 
commerce contrary to the grant in the Constitution to Congress, to 
regulate commerce with foreign nations and among the States. 

2. That the States of this Union cannot constitutionally tax the 
commerce of the United States for the purpose of paying any ex- 
pense incident to the execution of their police laws ; and that the 
commerce of the United States includes an intercourse of persons, 
as well as the importation of merchandise. 

3. That the Congress of the United States having, by sundry acts 
passed at different times, admitted foreigners into the United 
States, with their personal luggage and tools of trade, free from 
all duty or impost, that the acts of Massachusetts and New York 
imposing any tax upon foreigners or immigrants for any purpose 
whatever, whilst the vessel is in transitu to her pert of destination, 
though said vessel may have arrived within the jurisdictional limits 
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of either of the States of Massachusetts or New York, and before 
the passengers have been landed, are in violation of said acts of 
Congress, therefore unconstitutional and void. 

4. That the acts of Massachusetts and New York, in so far as 
they impose any obligation upon the owners or consignees of ves- 
sels, or upon the captains of vessels or freighters of the same ar- 
riving in the ports of the United States within the said State, to 
pay any tax or duty of any kind whatever, or to be in any way 
responsible for the same, for passengers arriving in the United 
States, or coming from a port in the United States, are unconsti- 
tutional and void, being contrary to the constitutional grant to 
Congress to regulate commerce with foreign nations and among 
the States, and to the legislation of Congress under the said grant 
or power, by which the United States have been laid off into col- 
lection districts, with ports of entry established within the same, 
and prescribing the commercial regulations under which vessels, 
their cargoes, and passengers are to be admitted into the ports of 
the United States, as well from abroad, as from other ports of the 
United States. 

That the act of New York now in question, in so far as it im- 
poses a tax upon passengers arriving in vessels from other ports 
in the United States, is properly in this case before this Court for 
construction, and that the said tax is unconstitutional and void. 

That the 9th section of the Ist article of the Constitution in- 
cludes within it the migration of other persons, as well as the im- 
portation of slaves, and in terms recognises that other persons as 
well as slaves may be the subjects of importation and commerce. 

5. That the 6th clause of the 9th section of the Ist article of the 
Constitution prohibiting any “ preference from being given by any 
regulation of commerce or revenue to the ports of one State over 
those of another State, and that vessels bound to or from one State 
shall not be obliged to enter, clear, or pay duties in another,” is a 
limitation upon the power of Congress to regulate commerce for 
the purpose of producing entire commercial uniformity within the 
United States, and also a prohibition upon the States to destroy 
such uniformity by any legislation prescribing a condition upon 
which vessels bound from one State shall enter the port of another 
State. 

6. That the tax imposed upon passengers by the acts in Massa- 
chusetts and New York are unconstitutional and void, because 
each of them conflicts with so much of the Ist clause of the 8th 
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section of the Ist article of the Constitution as enjoins that all 
duties, imposts, and excises, shall be uniform throughout the 
United States ; because the constitutional uniformity enjoined is 
as real and obligatory upon the States in the absence of all 
legislation by Congress, as if the uniformity had been made by the 
legislation of Congress ; and that such constitutional uniformity is 
interfered with and destroyed by any State imposing any tax upon 
the intercourse of persons from State to State, or from foreign 
countries to the United States. 

7. That the power in Congress to regulate commerce with 
foreign nations and among the States includes navigation upon the 
high seas, and in the bays, harbors, lakes, and navigable waters 
within the United States, and that any tax by a State in any way 
affecting the right of navigation, or subjecting the exercise of the 
right to a condition, is contrary to the aforesaid grant. 

8. That the States of this Union may, in the exercise of their 
police powers, pass quarantine and health laws, interdicting ves- 
sels coming from foreign ports, or ports within the United States, 
from landing passengers and goods, prescribe the places and time 
for vessels to quarantine, and impose penalties for violating the 
same; and that such laws, though affecting commerce in its 
transit, are not regulations of commerce prescribing terms upon 
which merchandise and persons shall be admitted into the ports of 
the United States, but precautionary regulations to prevent ves- 
sels engaged in commerce from introducing disease into the ports 
to which they are bound ; and that the States may, in the exercise 
of such police power, without any violation of the power in Con- 


_gress to regulate commerce, exact from the owner or consignee of 


a quarantine vessel, and from the passengers on board of her, 
such fees as will pay to the State the cost of their detention, and 
of the purification of the vessel, cargo, and apparel of the persons 
on board. 

Five Judges concurred in reversing the judgments of the Courts 
of New York and Massachusetts, who read their opinions in the 
following order, viz ; Judges McLean, Catron, McKinley, Grier, 
and Wayne. We have been enabled to obtain a copy of the 
summary of the opinion of the majority of the Judges, as stated 
by Mr. Justice Wayne, which is given above. 


Vor. I. x. s—No 7. 40 
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COURTZOF COMMON PLEAS OF MASSACHUSETTS, ESSEX COUNTY: 
DECEMBER TERM, 1848. 


[From the Monthly Law Reporter. ] 
Lorine v. ABorn. 
RIGHTS OF RAILROAD CONDUCTORS AND PASSENGERS. 


This was an action of trespass against a railroad conductor, for 
ejecting the plaintiff from the cars of the Boston and Maine Rail- 
road, under the following circumstances : The plaintiff got into the 
cars at Lawrence, with a ticket for North Andover. Itis a rule of 
the railroad, that passengers must, immediately after starting, sur- 
render their tickets, or pay their fares if they have no tickets, or be 
turned out of the cars by the conductor. The plaintiff when asked 
for his ticket by the defendant, showed it, but refused to give it up 
at that time, (alleging that on a former occasion he had been put 
out of the cars after giving up his ticket,) but promising to give it 
up when near the end of his route. There was no stopping place 
between Lawrence and North Andover. The conductor then stop- 
ped the train, and on the plaintiff’s persisting in his refusal, put 
him out by force. 

N. W. Harmon and Dan Weep, for the plaintiff ; Georce Minor, 
for the defendant. 

Me ten, J., ruled that the regulation of the road was reasonable, 
and that the plaintiff had no right to retain his ticket till he got 
near the end of his route, even if he had not previously known of 
the rule, and that on his refusal to give it up, the conductor was 
justified in ejecting him with a reasonable degree of force ; and 
that under the circumstances (it being evident that the plaintiff 
meant to try his right,) it made no difference that conductor did 
not demand payment of the fare before ejecting the plaintiff; that 
the only question for the jury was, whether unnecessary force was 
used ; and the judge observed that the jury on this point would not 
be very nice in scanning the acts of the conductor.in the line of his 
duty, but would make allowance for any little irritation on his part 
produced by the conduct of the plaintiff; that the burden of proof 
on the question of the degree of force was on the plaintiff, and 
that, unless the jury were satisfied that too much force was used, 
the defendant was entitled to a verdict. Verdict for the defendant. 
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SUPERIOR COURT OF CINCINNATI. 


Lessee oF Gro. W. Garretson et AL. v. S. M. Harr. 
[Rerortep sy D. Raymonp.] 

This was an action of ejectment, and the plaintiff declared on 
two demises, one from Garretson and the other from the State of 
Ohio. The plaintiff, to support the issue on his part, offered in 
evidence a deed from the Auditor of Hamilton County to Garret- 
son, and rested. 

The defendant then offered in evidence an abstract from the 
duplicate of Hamilton County, from which it appeared that the 
lots in question were described upon said duplicate, and also in 
the advertisement of delinquent lots for sale by the Treasurer, as 
follows : 

“ Hoops, Jacob, Est. out-lot No. 50—25 feet—val. $230.” 

“ Hoops, Catherine—out-lot No. 50—25 feet—val. $420.” 

And in the advertisement under the Act of 1842, by the County 
Auditor, the lots are described as follows: 

“ Hoops, Jacob, Est. No. 20—25 feet—McCoy’s division.” 

“ Hoops, Catherine—No. 19—25 feet—McCoy’s division.” 

It was also in evidence, that at the time the list of forfeited lots 
was transmitted from the Auditor of State’s office to the County 
Auditor, the following letter was sent with the list : 

“ Aupiror oF Srate’s Orrice, Cotumsus, O. Jan. 5, 1843. 

“ Auditor of Hamilton County: ‘You will carefully examine the 
foregoing list, and strike from it such lands and lots as you may 
know to be erroneously charged, taking care that none escape the 
duplicate of taxation. You will then proceed to advertise and 
sell the remainder, according to the original act for the sale of 
forfeited lands, and the amendatory act, Feb. 15,1842. Send me a 
paper containing your advertisement. 

“Very respectfully, 
JOHN BROUGH, 
“Auditor of State. 
By J. B. Tuomas.” 

Upon this evidence the defendant rested his case. The coun- 
sel for the plaintiff then prayed the Court to give the jury the 
following instructions : 

1. By the laws of Ohio, lands must be described upon the du- 
plicate for taxation by section, plat, and number,‘and not by metes 
and bounds. Swan 121,117. Granted. 
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2. All lands in Ohio are either entire original tracts, or parts of 
entire original tracts. Granted. 

3. “There are two classes of entire original tracts of land in 
Ohio: First, entire original tracts under the laws of the United 
States, such as sections and their subdivisions. Secondly, entire 
original tracts under the laws of Ohio,—such as in-lots, out-lots, 
squares, blocks, and their subdivisions, which have been platted, 
numbered, and recorded.” This prayer was granted with the 
qualification, that surveys of town lots, under the laws of the 
State, were not entire original tracts, but entire original lots, and 
might be so described and conveyed. 

4. An entire original tract is sufficiently described upon the du- 
plicate by the plat and number, without the name of the owner 
and the quantity of land; and the Auditor can make a deed with- 
out a survey. Swan 115,$ 42. Granted. 

5. A part of an original tract cannot be pertinently described 
upon the duplicate without the name of the owner, and a refer- 
ence to his deeds, because the Auditor cannot make a deed with- 
out a survey, and a survey cannot be made without reference to 
the owner’s deed, and the owner’s deed cannot be referred to, un- 
less the owner’s name is known. Swan 928. Not granted. 

6. The owner is required to furnish the Assessor with a list and 
a description of his property, for two objects: First, to enable the 
Assessor to find it, and to assess its value. Secondly, for the pur- 
pose, if it shall be forfeited to the State for non-payment of taxes, 
of enabling the surveyor to survey it, if it be not an entire ori- 
ginal tract. If the description be sufficient for these two ob- 
jects, it is a pertinent description within the meaning of the stat- 
ute. Swan 909,15 O. R. 149. Not granted. 

7. The law presumes that every public officer has done what 
the law requires him to do; and they who allege the contrary, 
must prove it. Hence the official return of every public officer 
is presumed to be true till the contrary is made to appear; and 
therefore the Auditor's deed is prima facie evidence of title at 
common law as well as by statute, without preliminary proof. 
Swan 115—928. Granted. 

8. The forfeiture of the lot in question, under the acts of 1831 
and 1842, vested in the State of Ohio, all the right, title, claim, 
and interest of the former owner. 3 Chase 1813. Granted, with 
the qualification, that the proceedings preceding the forfeiture had 
been legal. Qualification accepted by the plaintiff’s counsel. . 
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9. The County Auditor derived his authority to sell the lots in 
question from the Act of 1842, and not from the Auditor of State. 
Not granted. 

10. The letter of John Brough, offered in evidence by defen- 
dant, is irrelevant and illegal. Not granted. 

11. A defendant in ejectment cannot avail himself of an out- 
standing title in his defence, which the owner of that title could 
not avail himself of, if he were a defendant on the record. 
Granted. 

12. The purchaser of real property from the State for a valua- 
ble consideration, has a right to make use of the name of the State 
according to the forms of law, for the purpose of recovering pos- 
session of that property. 10 O.R.312. Not granted. 

13. The action of ejectment lies only to recover a term of 
years, and not a freehold estate. A lessee for a term of years may 
therefore maintain ejectment in his own name, but a tenant of the 
freehold or fee must sue in the name of a fictitious lessee. 

This prayer, the Court said, might be law, but they did not see 
its applicability to the case at bar, and therefore refused to give it. 

14. A plaintiff in ejectment having made out a prima facie title, 
the defendant cannot rebut that title by showing an outstanding 
title, unless that title is adverse to the plaintiff’s title. Granted. 

15. The peaceable possession of real property is a good title 
against all the world, but the rightful owner. Hence the rule that 
the plaintiff in ejectment must recover upon the strength of his 
own title, and not the weakness of the defendant’s, merely means 
that the plaintiff shall gain no advantage by the defendant’s com- 
pliance with the consent rule. Not granted. 

16. The action of ejectment determines the right of possession, 
and not the right of property. Hence, if a person in the peace- 
able possession of land, is ejected vi et amis by the rightful owner, 
he may maintain ejectment against the owner. Granted. 

17. A parol license by the right owner to enter upon a person 
who has no other title than a naked possession, will entitle the 
plaintiff to recover in ejectment ; and the defendant cannot pro- 
tect himself by showing an outstanding title in the plaintiff ’s les- 
sor or grantor. Granted. 

The Court then gave the following general instructions to the 
jury: “The Supreme Court of Ohio is a Court of last resort. It 
is composed of able !awyers, well matured in all the principles of 
law and equity, selected for the places they occupy by the people’s 
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representatives, and charged with the duties of their place by the 
Constitution of the State. On its decisions depend all our legal 
rights; and if these are not sustained, no man’s life, or character, 
or property is safe for an hour. It is not to be expected, that in 
this state of being, the decisions of this tribunal will be always 
infallible. But, whether infallible or not, they are binding on us ; 
and it is neither your duty nor mine to overrule them; and to say 
the least of it, it is in bad taste for an attorney to appeal either to 
the Judge of an inferior Court, or a jury of the county, from what 
this Court has decided. The Supreme Court of Ohio has decided 
that the proceedings of the Auditor of Hamilton County, under the 
authority of the Auditor of State, not under. his own hand and 
seal of office, are void. While this continues to be the law, the 
plaintiff’s title is not worth a fig, and he has noright to recover.” 

To these instructions the plaintiff excepted, and the jury found 
a verdict for the defendant. 


SUPREME COURT OF OHIO, MONTGOMERY COUNTY: JUNE TERM, 1847. 


[BEFORE JUSTICES HITCHCOCK AND AVERY. ] 
Davis v. Corrretp. In Error. 


[Reported by M. E. Curwen.] 


As between the parties to a conveyance, the recital of the payment of the consideration 
money in a deed, is open to explanation and contradiction, by parol proof, in an action 
at law to recover the consideration money, showing that in fact no payment has been 
made, or that the amount was different from that expressed in the deed. 


Assumpsit may be maintained to recover the consideration money due. 


Coffield, contemplating a removal from the State, and being in 
need of money, Davis offered to act as agent for him in disposing 
of his property, in his absence, and advance him $425, which he 
was to repay himself out of the proceeds of eighty acres of land, 
that Coffield, to enable him to make a title to whatever purchaser 
he might find, then conveyed him in fee ; and he agreed to account 
to Coffield for the balance over the $425 advanced. Davis having 
sold the land for $725, refused to pay anything. Assumpsit was 
brought for the balance due, $300. 

When the plaintiff below offered to prove these facts, the defen- 
dant objected to the introduction of the evidence, on the ground 
that the deed was a contract, and could not, therefore, be contra- 
dicted, or varied, by parol proof; and he moved for a nonsuit. 
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A verdict was taken for the plaintiff below, with leave to the de- 
fendant to move to set it aside, and enter a nonsuit. Ata subse- 
quent day, Crane & Davies accordingly moved to enter a nonsuit, 
but the Court gave judgment on the verdict. To reverse this 
judgment, the present plaintiff brought this writ of error. 

Caanze & Davies for Davis. The contract which the defendant 
in error is attempting to set up, is within the Statute of Frauds, 
and cannot be proved by parol testimony. The direct operation 
of the evidence offered is to contradict and vary, by parol testimony 
a written contract. They cited Maigley v. Hauer, 7 Johns. R.341 ; 
Schermerhorn v. Vanderheyden,7 Johns. R. 342 ; 2 Hovenden on 
Frauds, 103 ; and many others. 

P. Opin and M. E. Curwen for Coffield. The deed is in no sense 
a contract. A contract is such an agreement, as creates or extin- 
guishes some legal right between the parties, which a Court will 
enforce. But a deed neither creates nor extinguishes any right 
in favor of one party against the other. It is merely evidence 
of the fact of transfer of title. And the consideration clause is 
only a receipt, which may be explained or contradicted, like any 
other receipt, without producing the paper. 16 Wend. R. 473, 4; 
14 Johns. R. 212; 17 Mass. R. 257 ; 7 Cowen R. 334 ; Pomeroy v. 
Winship, 12 Mass. R. 514 ; 20 Johns. R. 340. 

Where the consideration clause in a deed recites the payment of 
the consideration money, parol proof is admissible, at law, to show 
that in fact no payment has been made. Wilkinson v. Scott, 17 
Mass. R. 250; Shepard v. Little, 14 Johns. R. 210; Bowen v. Bell, 
20 Johns. R. 341 ; Clapp v. Tirrell, 20 Pick. R. 250. Whitbeck v. 
Whitbeck,9 Cowen R. 270; 1 Greenl. on Ev. § 27, p. 34,35; Mce- 
Crea v. Purmort, 16 Wend. R. 469, 470-1. Or, that the amount 
agreed to be paid was different from that expressed in the deed. 
Phillips on Ev. 424, 5, 6; Duval v. Bibb, 4 Hen. & Munf. 113; 
Steel v. Worthington, 2 O. R. 182; Swisher v. Swisher, Wright's 
Rep. 755; Belden v. Seymour, 8 Conn. Rep. 394. Such evidence 
may be received at law. Walton v. Cronly, 14 Wend. R. 63, and 
cases cited above. Assumpsit will lie for the balance due. 14 
Johns. R. 210; 20 Johns. R. 340. 

Other points were made, and cases cited, which are not neces- 
sary to an understanding of the case. 

Avery J. The plaintiff in error contends that a deed for the 
conveyance of lands is a written contract, the truth of whose re- 
citals the grantor is estopped to deny, and that it cannot be pre- 
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tended or set up, in opposition to the statement in the deed, that 
the consideration was different in amount from what is therein 
expressed. The defendant, on the other hand, insists that parol 
evidence is admissible, on his part, to show that the transaction 
was not a sale; and that the conveyance was made merely for the 
purpose of putting the legal title in the plaintiff, who was to act 
as agent and pay over to defendant the proceeds of any sale he 
might make. 

In point of fact, the Court do not doubt that the plaintiff below, 
is entitled to claim the balance of the purchase money of the land, 
after deducting the $425, which Davis advanced to Coffield. The 
only question is, whether he is entitled to recover at law, or will 
be compelled to go into Chancery for relief. We think the law in 
Ohio is, that the testimony offered is admissible at law, and if it 
shows that the consideration was greater than that expressed in 
the deed, the plaintiff below would be entitled to recover. 

Judgment affirmed. [Montgomery County Supreme Court Records, 
F. 634.] 


JUDICIAL USURPATION. 


[ By Georce Matrcrove.] 

The goverment the Union and of its several States, is happily 
constituted—three separate and independent powers, each in its 
own sphere, are designed to aiminister to the security and highest 
welfare of the people. The legislative represents in its numbers 
the desires and interests of the masses of the community ; the ex- 
ecutive, by its unity, indicates the strength of purpose necessary 
to a due enforcement of the laws ; and the judiciary, enthroned 
in wisdom and robed in purity, is constituted faithfully and firmly 
to declare and sustain the laws, enacted by the Legislature and 
authorized by the Constitution. 

Our political journals are constantly apprising us of the danger 
of executive usurpation—of the folly and anarchy that prevail in 
our legislative halls ; while few notice the silent, insidious, though 
far more alarming encroachments of the judiciary upon the co- 
ordinate powers of the government. Its independence has been 
so long established as a matter of necessity,—its wisdom has been 
so long worshipped with idolatrous devotion,—that we almost con- 


ceive its decisions to be above reproach, and its fidelity above sus- 
picion. 
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The true function of the judiciary is to construe, declare, apply, and 
settle the law. This would seem to be authority sufficiently im- 
portant to be entrusted to any one tribunal, guided only by the 
lights of human reason and human experience. But power, like 
avarice, is never satisfied. And no one can read the modern de- 
cisions without observing a manifest tendency to assume the pre- 
rogative of legislation. Instead of sincerely endeavoring to as- 
certain the intention of the law-making power, the Judge too often 
fashions that intention to suit his own peculiar views of sound pol- 
icy. In construing a remedial statute, he looks at the old law 
and the mischief; and then considers the remedy which should 
have been applied, rather than that which the Legislature has 
seen fit to provide. He argues, that to have enacted in one sense 
would have been an absurdity, because the Legislature must have 
foreseen the consequences, which, to his mind, appear inevitable, 
and been influenced by reasons which his judgment pronounces 
sound and unanswerable. 

Or, if unable to discover any similarity between the opinions of 
the legislative power and his own, he searches, with all the pa- 
tient industry of an antiquarian, for some clause or word in the 
Constitution, that by some possible implication, may justify him 
in pronouncing the law a nullity. The inability of a State to pass 
laws impairing the validity of a contract, has been often con- 
verted into a shield, behind which to shelter judicial arrogance. 
The slightest possibility, that, by some unforeseen contingency, the 
law may divest vested rights, becomes an insuperable obstacle to 
its validity, in the eyes of him, who makes his judicial wish father 
to his judicial thought. 

The Legislature, seeing that an erroneous construction has been 
placed upon the law, as originally enacted, desires to correct the 
evil by placing one upon it, explanatory of the intentions of its 
founders. But the Judge, with all the majesty of offended dig- 
nity, declares that such could not have been the intention of the 
Legislature at the time of its passage ; and for a subsequent Legis- 
lature to declare it, is to encroach upon the rights of the judiciary. 
Governed by pride of opinion, he cannot discriminate between the 
right of a Legislature to construe a law, and its right to enact a 
law explanatory of a former law. In his eagerness to snatch 
from the grasping hand of legislation the power of construction, 
he adds to the terrors of judicial authority the formidable power 
of legislative enactment. 


Vou. I. x. s.—No. 7. 41 
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As an instance of the tenacity with which one of these sticklers 
for judicial authority will cling to his favorite theory concerning 
vested rights, we would mention the decisions of one of the late 
Judges of the Supreme Court of Ohio, in 12 O. R.364, and 16 O. R. 
413, with reference to the formalities necessary for a married wo- 
man to pass her estate by deed. We do not question the honesty 
of purpose of the able jurist, who decided those cases ; much less 
do we attack the ability with which he sustains his position. But 
we cannot avoid noticing, in his endeavor to class among laws in- 
terfering with vested rights, the Act of 1835, giving validity to 
certain informal acknowledgments, a tendency to disobey the will 
of the Legislature—to construe the provision of the Constitution, 
concerning the inviolability of contracts, so as to suit his own pe- 
culiar views of the rights of married women. We apprehend 
that this is one among the many instances, where, unconsciously 
perhaps, the justice of the case is made subservient to the inde- 
pendence of the Judge—the power of the Legislature is usurped 
by the authority of the Bench—a secret wish to enact governs, 
rather than an effort to construe the law. 

There is also observable among modern decisions, a tendency to 
diminish the authority of precedents. The ridiculous doctrine that 
our laws, like our liberties, must be exclusively the production of 
American soil, is gaining ground. Every law that had its origin 
in feudal times, however wise or necessary its provisions, must 
be thoroughly scrutinized by these legislators of the Bench. Every 
dictum of a Judge that has been seated upon the Bench of mo- 
narchical England, however exalted his character, or extensive 
his professional learning, must be taken with allowances ; and if 
it savors in the least of British loyalty, must be discarded, as unfit 
for our peculiar circumstances. 

Not that we would see established by our Courts, all the minute 
technicalities of the English practice ; but we would foster a dispo- 
sition to adhere to the sage reasoning of the common Jaw—to fol- 
low rather than establish a precedent. While avoiding the close, 
contracted spirit of Kenyon, we would approach with zealous pride 
the deep erudition of a Blackstone ; we would imbibe with pleasure 
the sound liberal views that fell from the lips of a Mansfield. 

The consequences of overruling a decision, although its policy 
may be somewhat questionable, are not sufficiently regarded. 
The mischief produced by a change is not weighed in the bal- 
ance with some new and plausible theory. This is especially the 
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case, if the decision is recent ; for few are willing to leave the dicta 
of their immediate predecessors without a polishing or a destroy- 
ing stroke. The settlement of a law is forgotten in a desire to 
give prominence to judicial labor. 

This propensity is manifested, by the numerous dissenting opin- 
ions, that are exhibited in the modern Reports. Indeed, it would 
seem to be an essential characteristic of independence to dissent 
upon cases involving principles of an important nature. 

The law of Ohio presents a lamentable spectacle of the effect 
of dissenting opinions upon its stability and its certainty. Glanc- 
ing over the last two volumes of the Reports, we find no less than 
twenty-three dissenting opinions—and those too, upon questions of 
no ordinary importance. How far deeds of land are valid, where 
the acknowledgment is not precisely formal—whether heirs or de- 
visees can be sued jointly—how far the present watercraft law 
constitutes a lien—whether delivery is necessary to pass title to 
personal property—when a part performance of a special contract 
can form the basis of an action—whether the deed of an infant is 
voidable or void—whether a note payable in bank notes is nego- 
tiable—are matters that the conflicting opinions of the Judges have 
left in a state of uncertainty—a fruitful source of future litiga- 
tion. 

It is true, that perfect coincidence on all questions, would argue 
imbecility of mind; but frequent disagreement proves the same 
most completely. They forget, that as far as possible, Courts of 
last resort should firmly settle the law, and that the quibbles of a 
pettifogger ill become the high and imposing duties of a Chan- 
cellor. 

The relation in which the Court stands to the jury, seems to be 
but little understood or carefully regarded. The charges of many 
of our Courts are nothing but directions how to decide each par- 
ticular case. It is due to the rights guarantied by the Constitution 
to every American, that the trial by jury be sacredly maintained. 
“ Let no one be condemned except by the judgment of his peers,” 
was wrested from one of England’s proudest Kings; but that 
which the grasping hand of royalty dared not withhold, is blown 
away like chaff by the breath of modern jurists. In what manner 
charges should be given, is now too generally considered a matter 
of pure discretion. At times, it is thought proper to merely declare 
the great principles of law, which must be submitted to the jury ; 
at other times, to apply the law; then again, to inform how far 








Phd ee ae 











324 Legal Anecdotes. 


the facts in the case are controlled by the law; and finally, to 
direct, that if the facts found be true, what must necessarily be 
the verdict. All necessity for consultation and reflection among 
the jurors is taken away; and they become the merest tools in the 
hand of the Judge. To discern the precise line that separates 
the duties of the Court from those of the jury, requires the exer- 
cise of nice discrimination; but he alone, who thoroughly unt 
derstands and wisely observes the rights of each, is fitted to pre- 
side in the American Courts. 

We are aware, that, to the great majority of American Judges, 
these remarks are entirely inapplicable. We yield due deference to 
the numerous host, who, on this Western continent, have reared a 
temple to jurisprudence, that rivals, in its fair proportions, the 
products of Eastern architecture, and within whose inner veil are 
enshrined the reputations of a Kent anda Story. We rather com- 
plain, that such have not been more zealously imitated. We 
refer only to those, who, preferring the shadow of wisdom to its 
substance, have abandoned some of the most sacred duties of 
their calling. We have merely endeavored to say something, 
which in a small degree may tend to check the‘vaulting ambition) 
of those, who, to the responsible duties of a Judge, would add the 
power of a Legislator, the prerogative of a Juror, and the experi- 


ments of a Reformer. 





ANECDOTES OF GREAT LAWYERS. 


“Parts, and poverty,” said Lord Chancellor Talbot, “are the 
only things needed by the law student.” 

A fashionable lady, speaking to Lord Kenyon, said—“ Pray my 
Lord, what do you think my son had better do, to succeed in the 
law ?” 

His Lordship replied—* Let him spend all his money, marry a 
rich wife, spend all hers, and when he has not got a shilling in the 
world, let him attack the law.” 

Lord Erskine said that the first time he addressed the Court, he 
Was so overcome with confusion, that he was about to sit down. 
“At that time”—he added—‘“I fancied I could feel my little chil- 
dren tugging at my gown, so I made an effort—went on, and suc- 
ceeded.” 
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NOTES OF RECENT DECISIONS. 


District Court of Philadelphia. Lennig v. Tobey. [1 American Law 
Journal, n. s. 347.] 


PROTEST—— 
Notice of protest for non-payment of a promissory note, personally delivered on the 
proper day, to wit, on the 25th May, 1846, is not vitiated by being post-dated by mis- 
take, 26th May, 1846, the mistake being one which could not have misled the endorser. 


New Jersey—Mercer Circuit. Jaques v. McKnight. [1 Am. Law 
Jour. n. s. 344.] 


[This case was tried at the Mercer Circuit, and a verdict taken subject to the opinion 
of the Court on the facts as disclosed in the evidence. } 

A blank endorsement on a promissory note not negotiable, does not render the en- 
dorser liable upon failure of payment by the drawer. 

Such endorsement does not exclude proof of a guaranty by parol evidence. 

Such guaranty, expressed in general terms, is personal between the parties to it, and 
a third person, to whom it has been transferred, cannot recover on it in his own name. 


Supreme Court of Massachusetts, October, 1846. Robeson v. French. 
[1 Law Reporter n. s. 418.] 


SUNDAY. 
An action cannot be maintained for a deceit practised in the exchange of horses on 
the Lord’s day. 


New London County Court, Conn. November, 1848. Pratt v. Ford. 
[1 Law Reporter n. s. 420.] 


INSANITY. 
In actions arising ex delicto, the insanity of the defendant, at the time of committing 


the injury, may be a defence to the action; and if the defendant labors undera partial 
insanity, it is not necessary to show that the act in question was the immediate and un- 
qualified offspring of the particular delusion, to make the defendant irreponsible. 

In an action of slander, evidence of the insanity of the defendant is admissible to 
repel the legal presumption of malice, and in mitigation of damages. 

Evidence of hereditary insanity in the defendant’s family is admissible in civil as well 
as in criminal cases. 


Superior Court of Law and Chancery, for the county of Accomack, Va. 
June, 1848. Reid v. White. [1 Law Reporter n. s. 439.] 


A plea of a former judgment in favor of the defendant, is a plea in estoppel, and 
must have the proper commencement and conclusion of such a plea, relying on the 
estoppel. 

The former judgment is no estoppel, unless it were rendered on the merits; but that 
fact need not be averred in the plea. 

On a scire facias against bail, the defendant cannot object that the affidavit on which 
the principal was held to bail was insufficient. 

Bail was required in an action of assumpsit, but the recognizance of bail acknowl- 
edged before the sheriff and retained by him, describes the action as an action of debt. 
Held, nevertheless, that the recognizance was valid and sufficient. 
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Superior Court of New York, Orange County, Oct. 1848. Crosby et 
al, v. Lewis et al. [1 Law Reporter n.s. 460.] 


A devise to “ children,’’ means “ legitimate children,’’ if there are any; and unless a 
contrary intention appear on the face of the will, evidence dehors the will will not be 
admitted to show the testator’s intention. 


Supreme Court of Vermont, Windham County, Feb. 1848. Wells v. 
Howard. [1 Law Reporter n. s. 345.] 


; CONSIDERATION——-COVENANT. 

Where, upon the purchase of land, two promissory notes were given, and at the 
same time the payee of the notes, who was the owner of the land, executed a bond to 
the makers of the notes, conditioned to convey the land to them in one year, if the 
notes were first paid, and a house erected upon the premises, and when the land in ques- 
tion was, the day after the date of the notes, conveyed by mistake to a third person, but 
had, before the commencement of the suit, been reconveyed to the original owner, in a 
suit upon the notes, it was held, that the conveyance of the land was no bar to the ac- 
tion. 

The partial failure of the consideration of a note is not a sufficient defence. 


Windsor County Supreme Court, Vermont, March, 1848. Hopkins 
v. Adams & Armington. [1 Law Reporter n. s. 350.] 


LOST NOTE——EQUITY JURISDICTION. 

Where a bill in equity was brought to obtain relief in regard to a negotiable promis- 
sory note, lost when over due, and not endorsed, and where an affidavit of the loss was 
annexed to the bill, but no indemnity tendered, either before or after process, to the 
defendant, and where the claim was barred by the statute of limitations, it was held, 
that the bill could be sustained, as there was no necessity of any indemnity. Whether 
the billcould not be as well sustained, though the claim were not barred by the statute 
of limitations—quere? 

Where the account given by the orator in a bill of equity, of the loss of a note, is 
somewhat unsatisfactory, and where, at the same time, the defendants do not, in the 
first instance, move for an indemnity, and deposit the money subject to the order of the 
Court, a Court of equity will give costs to neither party. 


Exchequer of Pleas, June, 1848. Walker, Barber and another v. Mac- 
donald. (17 Law J. Rep.n. s 377.] 


BILL OF EXCHANGE——-SPECIAL ENDORSEMENT—LIABILITY OF ENDORSER. 
A bill of exchange, bearing several endorsements in blank, was subsequently en- 


dorsed by the defendant to the plaintiffs specially in these terms: “ Pay Messrs. B. & W. 
& Co. or order, W. Macdonald.” Then followed an endorsement, “Per Proc. of the 
Eastwood Company.—Thomas Goodwill.’”” The Eastwood Company and the firm of 
Messrs. B. and W. & Co. consisted of the same persons. The bill afterwards came into 
the hands of other parties, and being presented by the holder to the acceptor, was re- 
fused payment on the ground of its not having been endorsed in terms by B. and W. 
& Co. The defendant, on the bill being returned to him, and payment demanded, sug- 
gested that the words “ B. and W. & Co.” should be inserted on the bill under his en- 
dorsement; but ultimately, after his suggestion had been complied with, refused to pay 
the bill. B. W. & Co. accordingly brought an action against him, to which he pleaded 
non-presentment of the bill. Held, that the defendant had no right to restrain the ne- 
gotiability of the bill by a special endorsement; that the presentment was sufficient; 
and that the plaintiffs were entitled to recover. 
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English Chancery, July, 1848. Gordon v. Whieldon. [18 Law J. 
Rep. n. s. Chance. 5.) 


LEG ACY——CONSTRUCTION,. 
A legacy was bequeathed to A. B, his wife and children :—Held, that the parents and 
children took together as joint tenants, and that A. B. and his wife were to be reckoned 
as one person, and took only one share. 


English Chancery, July, 1848. Scarff v. Soulby. [18 Law J. Rep. 
n. s. Chanc. 8.] 


VOLUNTARY SETTLEMENT VOID AGAINST CREDITORS, 
Where a testator had assigned a policy of assurance for the benefit of a female with 
whom he was cohabiting, the testator being largely indebted at the time of making the 
assignment, it was held that such voluntary assignment was void against his creditors. 


English Chancery, Dec.1848. Grace v. Webb. [18 Law J. Rep. n. s. 
Chane. 13.] 


COVENANT——CONDITION PRECEDENT——MARRIAGE, RESTRICTION OF. 

A party covenanted with a single woman to pay to her for her life, subject to the pro- 
viso thereinafter contained, an annuity of 40]. per annum. The proviso was, that if she 
should marry, the annuity should be reduced to 201. per annum. She afterwards mar- 
ried :—Held, that she was entitled after her marriage to the annuity of 201. per year only ; 
there being no unqualified gift of an annuity of 40I. for life, and the qualification of be- 
ing unmarried being as to each successive payment a condition precedent. 

Held, also, that the principles of law, upon which restraints upon marriage were void 
as against public policy, did not apply to this case. 


English Chancery, June, 1848. Moore v. Greg. [18 Law J. Rep. 
n. s. Chance. 15.] 
EQUITABLE MORTGAGE——LEASEHOLD—LIABILITY TO COVENANTS OF A LEASE. 
A made a lease of landto B. B made an equitable mortgage of the lease to C, and 
C was for some time in possession of the property, and paid some rent to A. C subse- 
quently gave back the possession to B. A has no equity to compel C to take a legal 
assignment of the property. 


Exchequer of Pleas, Nov. 1848. Healey v. Story and another. [18 
Law J. Rep. n. s. Ex. 8.) 


PROMISSORY NOTE——JOINT AND SEVERAL. 

A joint stock newspaper company, having agreed to purchase the “‘ Wesleyan Record”’ 
of H., two of the directors of the company gave him in part payment of the a 
money a promissory note in the following form: 

“£250. On demand we jointly and severally promise to pay to Mr. Edward atey 
or order, the sum of £250, value received, for and on behalf of the Wesleyan Newspa- 
per Association.”” Signed “P. S., J. W., Directors.”” Held, that P. S. and J. W. were 
personally liable to H. for the umount of the note. 


English Common Pleas, Nov. 1848. Ritchie v. Smith. [18 Law J. 
Rep.n. s. C. P. 9.) 


CONTRACT——ILLEGALITY——LICENSE——PENALTY. 
An agreement entered into for the purpose of enabling a person to sell beer and 
spirits without a license, is illegal, a license being required for the protection of public 
morals. 
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English Common Pleas, Nov. 1848. Melville and another v. Doidge. 
[18 Law J. Rep. n. s. C. P. 7.) 


BANKING COMPANY—BANKER’S CLERK—NEGLIGENCE IN EMPLOYMENT— 
SURETY. 

C entered into the service of bankers as their Clerk at B, and gave a bond with sure- 
ties for the faithful discharge of his duties, and they covenanted thereby to make. good 
all losses which might accrue to the bankers through the negligence, &c. of C. D,a 
customer of the bank, lived twelve miles from B, and requested the bankers to send 
over a person to receive his rents on a certain day. C was accordingly sent over, re- 
ceived the cash from D, and lost it on his way home. In an action of covenant against 
the sureties for the amount of the money lost by C, the jury found that it was not the 
custom for bankers at B to send over and receive money from their customers in the 
country. Held, that the money was received by C in the course of his employment as 
banker’s Clerk: that the receipt of the money by C was a receipt by the bankers; and 
that they were entitled to recover. 


Exchequer of Pleas, Dec. 1848. Brownv. Notley. [18 Law J. Rep. 
n. 8. Lx. 39.] 


TRESPASS——POSSESSION. 
Where the interest of A, a tenant, ceases before the expiration of the term of letting, 


by the death of his landlord, the tenant for life, A, will not be presumed to have con- 
tinued in possession after such death; and in the absence of any subsequent entry, or 
other act done by him, he has not a sufficient possession of the land, either actual or 
constructive, to entitle him to maintain trespass. 


SUPREME COURT OF INDIANA: NOVEMBER, 1848. 
Thicke et al. v. Hiatt et al. Appeal from the Fayette C. C. 


Smith, J. Held—The admission of an agent relative to an act within the scope of his 
authority, made at the time when such act was done, may be given in evidence to bind 
his principal. 

The receipt of payment of a partnership debt, by one of the partners, after the dis- 
solution of the firm, is such an act; and his admissions of such payment, made at the 
time of the payment, are admissible in evidence for the defendant in a suit afterwards 
brought in the name of all the partners, for the recovery of the same debt. 


Hays v. Mur. Appeal from the Dearborn C. C. 
Blackford, J. Held, that in an action of debt upon a bond, conditioned to be void, if 
a deed of conveyance of certain land therein described, executed to one of the obli- 
gors by the obligee, should not be considered valid in law, a plea, concluding to the 
country, that the obligee, at the time of making said deed, had not, nor had she ever 
acquired since, a good title to said land, or any part thereof, was a sufficient plea, at 
least upon general demurrer. 


Hopper, Adm’r.v. Liske. Chancery. Error to the Henry C. C. 

Perkins, J. Held, that proof that the maker of a note was insolvent nearly a year 
after its maturity, did not excuse the endorser for his want of diligence in not before 
suing the maker, and that such neglect discharged the liability of the endorser. 

Held, also, that no subsequent assignment of the note by a third person, could re- 
vive the liability of such endorser. 

Held, also, that representations as to character, to be actionable, must have been 
fraudulent. 
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Fackington et al. v. The State, on the petition of Fackington for a 
writ of Habeas Corpus. Appeal from the Tippecanoe C. C. 


Smith, J. Held, that clear proof of the immoral and irreligious character of the father, 
by which his children were likely to be corrupted, or absolute want of ability to provide 
for them, were sufficient grounds, at common law, for a refusal to compel the delivery 
of children out of the custody of their mother into that of their father, upon his peti- 
tion fora writ of habeas corpus for that purpose. 

But a preponderance of evidence, tending to establish, in this case, that the father 
was a bad manager and provider, and that his family, but for the timely assistance of 
his wife’s relatives, would sometimes have been in want of necessaries, was not suffi- 
cient. 

Our present Statutes, (R. S. 1843, chap. 35, art. 3,) directing the proceedings upon 
applications for writs of habeas corpus by either of the parents, to obtain the custody of 
their children, (by which it is left to the sound discretion of the Court to determine 
which of the parents shall have their custody,) having not been in force when this 
cause was before the Circuit Court, the doctrine of the common law then prevailed. 


The State ex rel. Grimes v. Gorham et al. Error to the Carrol C. C. 
Blackford, J. This was an action of debt ex rel. Grimes, founded on a sheriff’s bond. 
Held, that the assignment of a breach, alleging that the sheriff, contrary to his duty 

in that behalf, conducted a sale of lands, at a sheriff’s sale, in an illegal, irregular, and 
fraudulent manner, for the purpose of vexing, harassing and injuring said Grimes, and 
causing said lands to be sold at a great sacrifice, and for sums greatly below their real 
value, and did, by said illegal, irregular, fraudulent, and oppressive conduct, sell, and 
caused to be sold, said lands at a great sacrifice, and for sums greatly below their real 
value, wherefore Grimes “ sustained a damage of $50.000,”’ is sufficient in substance, 
and not objectionable on general demurrer. 

That the sale was conducted in an illegal and fraudulent manner, is an averment 
compounded of law and fact, and is traversable. 

Held, also, that the statement in another breach, that the sheriff unlawfully and ex- 
tortiously demanded and received for his fees, for certain services, out of the proceeds 
of the sale before described, 100 dollars more than the law allowed him, though infor- 
mal, was not objectionable on general demurrer. 

The pleas of non damnificatus, and that if the relator had been damnified, it was of his 
own wrong, are inadmissible, where the suit is on a bond, conditioned for the discharge 
of official duties. 

It is believed that they can be pleaded only on a bond of indemnity. 


Hamilton, Taber § Co. v. Seymour & Norton. Appeal from the 
Allen C. C. 

Perkins, J. Held, that after the dissolution of a partnership, the power of the former 
partners, individually, to borrow money to pay a partnership debt, is but that of ordin- 
ary joint debtors; and the borrowing of such money by one of the former partners, 
will not, consequently, render the other liable to the party from whom the same was 
borrowed, unless the loan was shown to have been made at his request. 

The signature of the names of both the former partners, in the handwriting of one 
of them, to a letter requesting such loan, after the person of whom the request was 
made, has been notified, in the usual manner, of the dissolution of such partnership, fur- 
nishes evidence per se, of a request by the other. 


Vor. I. nx. s.—No 7. 42 
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MISCELLANEOUS. 


Walker’s Introduction to American Law. The author of this book, one of the editors 
of this journal, has been so much gratified by the following testimony, that we repub- 
ish it from the Cincinnati Gazette. 

‘‘We have recently seen a letter from Hermann Von Raumer, a German advocate, 
residing at Koenigsberg, in Prussia, in which he says of the above work : 

** Perhaps you remember Mr. Von Raumer and son, who visited Cincinnati in the sum- 
mer of 1844. You made a present to my father of your ‘Introduction to American 
Law.’ This book I took with me from Berlin to Koenigsberg, where I live now, near 
the frontier of Russia and Polonia, and where your book is a fountain of political and ju- 
ridical wisdom. You know that we are ina great social and political crisis, whose end is 
not yet to be seen. Almost all will be changed. Every body acts a political artist, and 
tries to mend earth and heaven. The institutions of the United States are, fora great 
number of us, the pattern to be imitated. Therefore you will not wonder that and your 
book are in great requisition here; and I cannot choose but thank you for myself, and 
in the name of a great number of my friends, for all the good lessons we have gathered 
from your Introduction. 

“IT have lived for some time separated from my father, who is now at Frankfort, a 
member of the National Assembly, which will make us a free and united Germany.” 


Judicial Changes in Ohio. On the Supreme Bench, the terms of Judges Reap and 
Bircuarp having expired, Wittiam B. CaLpweE Lt, late President Judge of the Court of 
Common Pleas of Hamilton County, and Rurus P. Spaupine, have been elected for 
seven years. Judge Hircncock now becomes Chief Judge by seniority of commission. 
Cuartes H. Broven has been elected President Judge of the Ninth Circuit, in place of 
Judge Caldwell, and Puitemon Buss, President Judge of the Thirteenth Circuit. 

Judge Brough, on taking his seat, addressed the bar in the following dignified re- 
marks: 

«To the members of the Bar I desire to say, that I am sensible of much embarrass- 
ment in assuming this function, prematurely as respects my own wishes and designs. 
These wishes give way to those of others; and I have, therefore, undertaken to 
gather up the clues of the business of the term at this late hour of its allotted time, 
as best I may. I fear the attempt will prove quite as unsatisfactory to counsel as to 
myself. 

‘T am also conscious of the fact that my experience and practice on the civil side of 
this Court, subject as they have been to interruptions, are jnferior to those of many 
gentlemen of the bar. Doubiless in many matters of detail, and perhaps ia matters of 
moment and magnitude, I shall be found at fault. 

“It is fortunate, therefore, that I may look to my Associates on either hand for sub- 
stantial assistance, as well in respect to the business of the term, as to the practice of 
the Court in a variety of its details. I also rely much—very much, upon gentlemen 
of the bar. 

“They will facilitate the progress of business, and make the duties of this station 
comparatively easy, by studying and observing the regular order of proceedings—by 
careful preparation and readiness in their several cases—by aiming at the true charac- 
ter, not wholly fab.ulous, of Counsel; by conciseness and clearness in argument, and 
in the citation of authorities, and by courtesy in all the important relations which they 
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sustain. I respectfully impress upon them these considerations, which are equally 
essential to the interests of their clients and the public, and to the proper and prompt 
discharge of business by the Bench. In the now mere residuum of this term, it is not 
possible, and probably it is not desirable, that any thing like great dispatch of business 
should be accomplished; but to that object I shall cheerfully devote hereafter the best 
energies I have, and shall by all proper means seek to elicit the conjoint action of coun- 
sel to the same end. 

‘| am sensibly alive to the responsibilities as well as the duties of this position. The 
obligation of office binds me to know nothing of difference between rich and poor ; its 
spirit equally shuts out all distinctions of party or sect, and all feelings incompatible with 
impartial justice. To realize in practice this noble theory of the judicial institution, is 
the highest honor of the judge—to strive not towards its reality, is not honor but dis- 
grace. I cannot expect to avoid occasional error; but in that the judgment alone will 
be at fault ; I may expect, and do intend to preserve a conscience void of offence, as 
not consenting to known wrong. 

«With self-distrust, therefore, but with reliance upon my brethren of the Bench, 
upon the bar, upon laborious habits and upright intentions, I enter upon the discharge 
of my duty. And trusting that its discharge may be pleasant to myself—since that 
must be its chief recompense—] shall endeavor to make it so to suitors and their rep- 
resentatives at the bar, and to such citizens as may be called to participate in any of its 
relations.” 


Taxes. We take the following from the Cincinnati Atlas: 

A case of some general interest, and of importance to dealers in real estate, has just 
been decided in the Commercial Court of Cincinnati—Judge Key—Davis B. Lawler v. 
John P. Cornell—in Chancery. 

The facts in this case showed that the deed for the premises in question from Lawler 
to Cornell, was dated on the 25th day of March, 13847, and the question presented to the 
Court was, who should be liable to pay the taxes for the year commencing on the lst 
day of March, 1847, and ending on the Ist day of March, 1848 ? 

The statutes in relation to the lien, the assessment and payment of taxes, run through 
a series of years, and are contained in various volumes of the Ohio Laws. 

Section 21 of the act of 14th March, 1831, Swan’s Statutes, page 913, provides, “ That 
the lien of the State for all taxes for State, county, school, road or township purposes, 
shall attach on all real estate on the Ist day of March, annually ; and such lien shall be 
perpetual, for the amount of all taxes, which heretofore have accrued, or which may 
hereafter accrue, with the interest and penalties in each case, until such taxes, interest 
and penalties shall be fully paid ; which lien shall in no wise be affected or destroyed by 
any sale or transfer of such real estate.” 

His Honor, on a careful review of all the statutes, both previous and subsequent to 
the act above quoted, expressed himself as having no doubt upon the question as con- 
tended for by the defendant, that the tax must be paid by the complainant ; in confirm- 
ation of his opinion cited the case of Shaw v. Quinn, 12th vol. Sargeant & Rawle, p 
299, which is in direct analogy with the case under consideration, and held, 

1. That the lien of the State took effect on the Ist of March. 

2. That no apportionment can be made between the vendor and the vendee of real es- 
tate, for the different portions of the year during which they respectively held the same. 

3. That the person owning the land on the lst of March annually, is alone liable for 
the whole year’s tax, if he sells it at any time after the lst of March, unless a different 
agreement is made between the parties. Decree: that Cornell be allowed a deduction 
for the amount of taxes paid by him and covered by his deed of general warranty from 
Lawler. 
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Gwynne on Sheriffs. [A Practical Treatise on the Law of Sheriff and Coroner, with 
Forms and References to the Statutes of Ohio, Indiana and Kentucky. By A. E. 
Gwynne, Attorney at Law. Cincinnati: Henry W. Derby & Co., Publishers. 1849.] 

To those who know the author of this book as well as we do, it is superfluous to say 
that his professional habit is to do thoroughly whatever he undertakes. Though not 
many years in practice at our bar, Mr. Gwynne has already established for himself a 
very enviable reputation. The production of this book will serve to make his merits 
more widely known. But to the book itself. It is divided into three parts. The first 
treats of matters connected with the appointment of Sheriffs and Coroners, and their 
deputies. The second exhibits in detail their powers and duties. The third treats of 
their liabilities. In connection with each, the forms to be observed are set forth at 
length; and the index to the whole is very full and complete. It will thus be seen that 
the work is adapted to meet the wants, not only of Sheriffs and Coroners, for whom it 
may have been primarily designed, but of the bar generally. Such a work has long 
been felt to be a great desideratum. We presume that no Sheriff or Coroner, or practis- 
ing lawyer, will long be without it. And we take pride especially in commending it, 
not only as a gdod book in itself, but also as being purely a home production. We 
are right glad to have it shown, that good law books can both be composed and pub- 
lished here at home. 

The neat and modest preface so forcibly explains the character of the work, that 
we shall copy the whole of it. 

‘“ The following work aims to present a brief exposition of the principles of law, and 
the rules of action which should guide the sheriff or the coroner, when acting as sheriff, 
in the performance of the duties of the shrievalty. 

“The subjects treated of, when considered in all their bearings, and with all their in- 
cidents, are of vast importance. A proper comprehension, by the executive officer of 
the Courts, of his duties in regard to the inception of civil suits, and the execution of 
judgments, is essential to the security of rights and property, while a like knowledge in 
regard to criminal and other proceedings, is one of the best guarantees for the peace 
and good order of the community. 

“The law of each State of the Union, is to be found, in great part, in the statutes, 
and the code of each State differs from that of any other. It is, consequently, diffi- 
cult to embody in one work the law of all the States, even upon one topic. I have se- 
lected, for incorporation in the present treatise, the statutes of Ohio, Indiana, and Ken- 
tucky. In the latter part of the work, my limits have compelled me to refer to the 
law of Indiana and Kentucky, and to give in full only the law of Ohio; and the forms, 
which are presented, are also more particularly suited to Ohio. But, in the first part, 
upon the election and appointment of sheriff, coroner, &c. and in the first portion of the 
second part, upon service of mesne and final process in suits at law and in chancery, 
I have endeavored fully to develope the systems existing in each of the States of Ohio, 
Indiana, and Kentucky, marking their diversities and drawing the line clearly between 
them. The subjects are of interest not only to sheriffs, but to members of the bar, to 
suitors, and to purchasers at judicial sales. Upon the subjects of the other chapters, in- 
formation as to the law in Indiana and Kentucky, can readily be obtained from the ref- 
erences in the notes. 

“The law of sheriff and coroner has been elucidated in England by the treatises of 
Dalton, Watson, Sewell, and other authors, to whom I acknowledge my indebtedness. 
In the United States, works have been published by Allen, in New York, and by others 
in New England, but no work, exclusively upon this subject, has appeared in the West. 
That this treatise may supply, at least, in part, the want felt for a Western work of this 
character, I sincerely hope. It is the result of much assiduous labor. I have striven 
to be accurate: my chief desire is, that it may prove to be useful. If these ends are 
attained, I shall be satisfied.’ 
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Law Reform—Fractice and Pleadings. - The Legislative Act appointing Commission- 
ers to revise the Practice and Pleadings in the Courts of the State of New York, pro- 
vides also that the commission shall cease on the first of February, 1849; but the Com- 
missioners, finding their work unfinished, recently requested an extension of the time. 
A bill in accordance with this request passed the Senate, was brought up in the House, 
and referred to the Judiciary Committee of that branch of the Legislature. A major- 
ity of this Committee, Hon. Bernard Bagley, of Jefferson county, as Chairman, Chas. 
C. Noble, Geo. L. Cornell, A. H. Bailey, E.S. Sweet, and Joseph Boughton, have pre- 
sented an able report, which appears in the Albany Evening Journal. The Committee 
are of the opinion, “ that the Convention committed a mistake in directing the organi- 
zation of two distinct Boards, one of which was to have charge of the whole body of 
the laws of the State, with authority to recommend alterations and amendments therein, 
and another Board to take chaige of a part only of the same body of laws, with the 
like authority to reform and simplify it.’ The laws themselves, with the means of 
giving the laws effect, being so inseparably connected, the Committee contend that 
changes of either could not be introduced without having a marked influence upon the 
other. Practically it has been found that the Commissioners upon the Code were una- 
ble to get on until they knew what was proposed by the Commissioners on Practice and 
Pleadings. 

The Committee farther dissent at much length from the changes already introduced 
by the Commissioners on Practice and Pleadings. The Report says: “ Your Com- 
mittee believe that they represent the sentiments of the great body of the people of this 
State, as they are confident they do that of a vast majority, amounting almost to unan- 
imity, of those classes of persons, who, from their previous acquirements, are most 
competent to form an opinion on the subject, when they say that very many, if nota 
large portion of the provisions contained in the Code of Procedure are inexpedient, in- 
judicious, crude, imperfect, unnecessarily destroying well known and long established 
rules and usages of business—rendering the practice more technical than it ever was— 
introducing confusion and perplexity—and thus far producing a rich harvest of litiga- 
tion to those who may engage in it; and of course an accumulation of business that 
utterly defies the utmost capacity of our very numerous judiciary to overcome.”’ 

The Report concludes with the following recommendations: 

** Resolved, That the bill from the the Senate, entitled An Act to continue in office 
the Commissioners on Practice and Pleadings, be indefinitely postponed. 

“* Resolved, That the Commissioners of the Code be instructed to select from the ex- 
isting Code of Procedure, and such as may hereafter be reported by the Commissioners 
on Practice and Pleadings, such portion as in their judgment may be useful, and to 
recommend such modifications and alterations, and farther suggestions, as may appear 
to them expedient, confining themselves as much as possible to general provisions, and 
providing for the formation of rules of practice and pleadings by the Judges of the 
Supreme Court, or by one from each Judicial District, and requiring a periodical revis- 
ion of such rules; and that the said Commissioners. report in distinct bills the parts and 
matters relating to different and distinct subjects, as now arranged in the Revised Stat- 
utes, in the form of amendments, with the necessary clauses repealing specifically any 
existing provision inconsistent with the bills so reported. 

“ Resolved, That the Commissioners of the Code be requested to report to this House 
whether any increase in their number is necessary to enable them to comply with the 
foregoing resolution, so that the Legislature may act upon the bills reported by them 
during the present session. 


Damages by Overflow of Water—Liability of Cities. [Before Judge Ingraham. Robert 
Jones v. Corporation of New York. To recover damages for overflow of water and 
injury to plaintiff’s premises, a block of seven brick buildings, north-east corner of 
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Pearl and Elm sts.] It appeared that previous to Centre street, which is the adjoining 
street, being raised, the cellars were dry, but since then wet; and on several occasions, 
when a quick or severe rain has come, the water has flowed over the sidewalk to the 
basement of the building nearest Centre street, and filled it to a depth of four feet, 
whence the water spread into the other cellars, and had to be pumped out. Mr. J. had 
to raise the floors of all his basements, and make some reduction in the rents. He 
claims that the injury arose from the neglect of the Corporation, in not making the 
sewer, which was laid at the time Centre street was raised, sufficiently capacious to 
carry off the surface water which came to that point, or that carelessness had been ex- 
ercised in permitting the culverts to be stopped up. For defence, it was contended that 
the Corporation was not liable. Allusion was also made to the introduction of the 
Croton water, since the raising of Centre street, affecting the cellars, &c. It was 
stated by a surveyor, who examined the different cellars in the vicinity, that there was 
water in several of them, but it was not surface water, and remained in the cellars—in 
some of them it being lower than the sewer. Mr. J. claimed $740 paid for carpenters’ 
work, &c., in raising floors, pumping out water, and reduction of rent, and $3500 dim- 
inution in the value of the buildings, (which cost $35,000, being 10 per cent.) owing to 
the lower part of the cellar walls having to be altered, and the interior walls of the 
houses cracking, &c. 

The Court, in its charge, stated that the Corporation is not liable for injury to prop- 
erty arising from raising and- grading, or regulating streets; that if the water, as it ne- 
cessarily does, rises in proportion to the raising of the surface, that is, follows the 
surface, and injury occurs to the cellars, the loss cannot fall upon the Corporation, as it 
cannot be held responsible for an act done according to law—the redress of the owner 
must be through another channel. [The only remedy is in the Commissioners of Esti- 
mate and Assessment, if they will, allowing for probable injury in this respect—that is, 
at the time of making the assessment.] This rule is, where the Corporation does not 
elect to put down a sewer in a street being raised, it is not obliged to doit. If it 
does so elect, however, it is bound to construct one amply sufficient to carry off all the 
surplus or surface water, and to take care of the culverts. The Corporation having 
elected to put down a sewer in Centre, and that part of Pearl street, if it was not sutli- 
ciently capacious, as has been contended, to carry off the surface water, it is liable for 
damages, as it also is for damage arising from negligence in not taking proper care of 
the sewer and culverts, after being erected. That liability, however, extends only to 
damage from surface water—that is, water running over the side-walk into the base- 
ment or cellar; for any other it is not liable. Verdict for plaintiff, under the rule, $400. 

For plaintiff, Mr Graham; for defendant, Mr. White. 


Slavery—Case of Pierre. We take the following from the Philadelphia North Amer- 
ican: 

The case of Lewis Pierre, alleged to be the slave of Robert Tilghman, of New Or- 
leans, came up again before Judge King, of the Common Pleas, on a writ of habeas 
corpus. After the case had been fully argued by Mr. O’ Niel for the master, and Messrs. 
George and Thomas Earle for the alleged slave, who claimed, under the laws of Penn- 
sylvania, to be relieved from the restraint imposed upon his liberty by the claim of his 
former master, Judge King delivered his opinion, which was as follows: 

The Constitutional question raised in this case is free from real difficulty. The State 
of Pennsylvania, like any other independent sovereignty, has the clear right to declare 
that a slave brought within her territory becomes ipso fucto afree man. This was and 
is a principle of the common law, (Somerset’s case, State Trials, vol. 20,) and is in terms 
asserted by the tenth section of the act of 1780. 

Pennsylvania retains all the rights of any other sovereignty which she has not ceded 
or renounced in entering into the national compact which binds this Confederacy to- 
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gether. If she has stipulated any thing in that compact which limits her otherwise 
plenary power in regard to the passage of such a law as the act of 1847, then of course 
the act of Assembly must yield to the paramount authority of the constitution of the 
United States. 

This restraint on the plenary authority of the State, if it exists at all, is to be found 
in the third section of the fourth article of that instrument which declares that “ no per- 
son held to service or labor in one State, under the laws thereof, escaping into another 
shall, in consequence of any regulation therein, be discharged from such service or labor, 
but shall be delivered up on claim of the party to whom such service or labor may be 
due.”’ 

It seems to me difficult to argue that this section, which is a mere stipulation to sur- 
render fugitives from labor, escaping from their owners in one State into another, has 
any relevancy to the right ofa State to declare free, slaves brought voluntarily into her 
territory by their owners. Where the master of his own motion brought his slave into 
a free State, the operation of whose laws he is bound to know, what ground has he to 
complain if those laws give freedom to hisslave ?_ It was his own act which has produced 
the result, and for all the legal consequences of which he must of course respond. Has 
such a state of things any thing in common with the case in which a slave has, against 
the will and without the agency of his master, fled from his service in one State and 
sought shelter and protection in another? This was the case intended to be provided 
for by the third section of the fourth article of the constitution of the United States. 
And, undoubtedly, Pennsylvania is bound to the faithful execution of this as of all other 
obligations imposed on herself in becoming a party to the National Union. 

But when Pennsylvania stipulated with her sister States to deliver up fugitives from 
labor, fleeing from other States and seeking shelter in her territories, she certainly 
never meant to deprive herself of the right pertaining to every independent sovereignty, 
to forbid the voluntary introduction of slaves into her territory by their owners, under 
the penalty of their being immediately declared free. Such a renunciation of her nat- 
ural and inherent authority as an independent State can neither be inferred from the 
letter nor spirit of the only article of the national constitution having any relation to 
the subject. 

The case on principle seems clear. The petitioner has been brought by his master 
into this State, where he has served him for some time. By being thus brought volun- 
tarily into the State, the petitioner became ipso facto free. The right of sojourners to 
retain their slaves for six months, given by the act of 1780, having been expressly re- 
pealed by the act of 1847, the case stands on the common law and the general provisions 
of the act of 1780, which gives freedom to a slave voluntary brought by his master from 
another State into this Commonwealth. The prisoner is at liberty to go where he 
pleases. 


Slave—Failure of Consideration. In the Court of Common Pleas, at Cincinnati, the 
following case was tried. 

Wituiams v. Wess. An action of covenant, brought to recover back $350, the 
amount paid to defendant, for the transfer of the title of a slave, named Jane, in Virginia, 
in 1846, was heard before a Jury. The action was brought in consequence of the 
plaintiff being evicted of the possession by a person named Given, who proved title in 
the slave. The Court in charging the jury drew attention to the State law by which 
they were bound to carry out all contracts made according to the laws of other States; 
and if this contract were made in accordance with the laws of Virginia, it would be in- 
cumbent upon them to recognise it, and the plaintiff, if they believed he had been evicted 
of this property, would be entitled to recover the amount paid by him, and interest 
thereon up to the first day of the term. The defendant’s Counsel called upon the Court 
to instruct the jury that they should have the existence of the institution of slavery in 
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Virginia proved by the production of the law itself—that evidence should be given that 
the girl Jane had been a slave at the time the sale was made—and also that if they be- 
lieved the institution of slavery was contrary to good morals, to the interest of religion, 
the laws of nature and of God, and repugnant to the institutions of the State of Ohio, 
they should not find a verdict for the plaintiff. 

The Court took note of the points, declining to incorporate them in the charge. 

The jury returned a verdict for Plaintiff—damages $480. 

Counsel for plaintiff, Fox and French ; for defendant, Mr. Van Hamm. 


Tuite vy. Miller. This case is reported in the 5th volume of this work, p. 413-14. 
At the last term of the Supreme Court in Bank, in the case of Johnson v. Nyce’s Ex- 
ecutors, (17 O. R. 69,) the Court refer to the case of Tuite v. Miller, and after adverting 
to the opinion of the Court in that case, say that “it is true this case was decided upon 
the Circuit, but upon consideration, we are unanimous in the opinion that this decis- 
ion was correct.” 


Sunday. The Court of Appeals of Maryland recently decided in favor of the con- 
stitutionality of a law, prohibiting the sale of liquor on Sunday. 


Speech of McManus, when asked the usual question before sentence. ‘ My Lords, I trust 
I am enough of a Christian, and enough of a man, to understand the awful responsi- 
bility of the question that has been put tome. My Lords, standing on this my native 
soil—standing in an Irish Court of Justice, and before the Irish Nation—I have much 
to say why sentence of death, or the sentence of the law should not be pronounced 
upon me; but, my Lords, on entering this Court, I placed my life—and what is of 
much more importance to me, my honor—in the hands of two advocates: and, my 
Lords, if I had ten thousand lives and ten thousand honors, I would be content to 
place them under the watchful and glorious genius of the one, and the high legal ability 
of the other. My Lords, I am content in that regard. I have something to say which 
mo advocate, however anxious, can utter forme. I have this to say, my Lords, that what- 
ever part I may have taken through any struggle for my country’s independence— 
whatever part 1 may have acted in that short career—I stand before your Lordships 
now with a free heart and a light conscience, ready to abide the issue of your sentence. 
And now, my Lords, perhaps this is the fittest time that I might put one sentiment on 
record, and it is this—standing as I do, between the dock and the scaffold—it may be 
now, or to-morrow, or may be never; but whatever the result may be, I have this senti- 
ment to put on record, that in any part I have taken, I have not been actuated by ani- 
mosity to Englishmen, for I have spent some of the happiest and most prosperous days 
of my life there; and in no part of my career have I been actuated by enmity to Eng- 
lishmen, however much I may have felt the injustice of English rule in this Island. 
My Lords, I have nothing more to say. It is not for having loved England less, but for 
having loved Ireland more, that I stand now before you.” 
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